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NOTICE OF PROPOSED AMENDMENT OF BY-LAWS 


In accordance with Article VIII of the Constitution of the Bar Association 
of the State of Kansas relating to amendment of the By-Laws, notice is hereby 
given of the following proposed amendment to the By-Laws adopted by the 
Executive Council of this Association at a meeting regularly convened on April 
7, 1951: 


BE IT RESOLVED BY THE EXECUTIVE COUNCIL OF THE BAR 
ASSOCIATION OF THE STATE OF KANSAS: 


That Section I of the By-Laws of the Association be amended as follows: 


(a) By changing the schedule of dues to read as follows: 
(1) First year after admission to the bar 
(2) Second year after admission to the bar 
(3) Third year after admission to the bar 
(4) After third year 


By changing the last paragraph to read as follows: 

“Law school students of the University of Kansas Law School and 
Washburn Law School may be enrolled as Student Associates and 
will be furnished with the Bar Journal at $3.00 per year.” 


A copy of such proposed amendment has been furnished to each officer and 
member of the Executive Council of the Association and the amendment will 
be called for consideration and vote at the opening meeting of the general as- 


sembly of the annual convention of the Association on the morning of Friday, 
May 25, 1951. 
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REPORT OF SPECIAL COMMITTEE 


On January 19, 1951, at a regular meeting of the Executive Council, Presi- 
dent-Elect Elmer E. Euwer, appointed a Special Committee to prepare a tentative 
budget of the Association providing for the employment of a full-time secretary 
and establishment of an Association office, and the continuation of the Public 
Relations program. The committee was instructed to prepare such budget upon 
the basis of a contemplated increase in the annual dues. 


Reprinted below is the tentative and suggested budget of the Association as 
prepared and reported by this special committee: 


Bal. ’51 
Executive Secretary $ 7,000 $ 3,000 
Bar Journal 7,500 2,500 
Public Relations 6,000 2,500 
Clerical Assistance 2,400 900 
Office Rent 1,200 700 
Office Furniture and Equipment 500 1,000 
Stationery, Postage, Supplies 1,800 900 
Travel Expense 500 200 
American Bar Expense 350 200 


Miscellaneous Office and Association 
1,000 500 


Executive Council Expense 350 200 
$28,600 $12,650 





Attend Your 


ANNUAL MEETING 
In Topeka 
MAY 25-26, 195] 


Action on Proposed By-Laws Amendment to Increase Annual Dues to be 
Taken Friday Morning, May 25, 1951 (See Page 301). 


Announcements of Meetings of Associated Organizations and Programs 
Appear on Pages 364 to 367, inclusive. 
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LEGISLATIVE DEVELOPMENTS IN 195! 


By FRANKLIN CORRICK 
Kansas Revisor of Statutes and Legislative Council Secretary 


This is a summarization of a few of the more important statutes enacted by 
the 37th biennial session of the Kansas Legislature which officially adjourned 
on March 31, 1951. A more complete summary, such as appeared in the May, 
1945, the May, 1947, and the May, 1949, numbers of this Journal is being 
prepared but could not be completed in time for inclusion in this issue. 

This report is limited to a brief summary of approximately eighty-five out of 
a total of 525 acts passed by the 1951 Legislature, two of which were vetoed 
by the Governor. The different types of legislation are grouped under “Pro- 
cedure and Practice”; “Private Law” and “Public Welfare and Business Regu- 
lation.” A similar approach was used by this writer in describing legislative 
developments in Kansas since 1941' for the members of this Association at 
the Annual Meeting in Wichita in May, 1946. The method used herein is 
intended as informative only, and should not be considered as official statements 
of legislative policy or intent. 


I. PROCEDURE AND PRACTICE 


Appeals. The statute (G.S. 1949, 60-3314a) relating to rulings subject to 
review upon appeal will be amended on July 1, 1951, by Senate Bill No. 122. 


After that date the section will not be limited to appeals “after final judgment” 
but will permit the review of rulings upon timely perfected appeals or cross 
appeals even though the ruling was made more than two months before the 
appeal was perfected. 


Criminal Law. An appeal of a criminal prosecution for violation of a mu- 
nicipal ordinance must be tried by a jury after publication of the 1951 Session 
Laws, unless waived by written consent of the appellant (H.B. 32). A similar 
bill, without the waiver provision, was vetoed by the governor at the previous 
legislature (see 1949 H.B. 26). 

By the enactment of Senate Bill No. 8, Kansas has adopted the uniform act 
to secure the attendance of witnesses from without a state in criminal proceed- 
ings. Provision is made for the summoning of a witness in this state to testify 
in another state and the summoning of a witness from another state to testify 
in this state. 


Dead Bodies. The exhumation and examination of bodies of deceased per- 
sons for the purpose of ascertaining the cause of death, upon order of the dis- 
trict court, will be permitted under House Bill 164. 

A better and more effective procedure for reporting and delivery of un- 
claimed human bodies for use in the promotion of medical and anatomical science 
at the Kansas university medical school should be developed under House Bill 
235. 


1. 15 Journal Bar Ass’n Kans. ( August, 1946) pp. 5-14. 
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Desertion and Nonsupport Act. Senate Bill No. 9, effective July 1, 1951, 
is a uniform reciprocal enforcement of support act. It prvoides: (a) Remedies 
and procedures for the criminal and civil enforcement of the legal duties of 
persons to support other persons; (b) improves and extends by reciprocal leg- 
islation the enforcement of such duties to support; (c) prescribes the jurisdic- 
tion of the district courts in such cases; (d) provides for the extradition of 
persons charged with the crime of failing to provide for the support of certain 
persons; and (e) prescribes the duties of clerks of the disrtict courts and county 
attorneys in connection therewith. 


The legislation embodied in S.B. 9 was based upon a 1948 New York act 
and was approved by the National Conference of Commissioners on Uniform 
State Laws and the American Bar Association in September, 1950. It should 
be noted that Kansas, as early as 1911, adopted a uniform desertion and sup- 
port act (see G.S. 1949, 21-442 to 21-448) which sought to improve the 
duties of support through the criminal law only, but contained no provision 
for enforcement as against husbands and fathers who fled from the state. 


Divorce. The grounds for divorce section (G.S. 1949, 60-1501) was 
amended to permit a divorce on the grounds of insanity when three physicians 
appointed by the court all agree that such insane person is incurable. It is no 
longer necessary that the physicians be recognized authorities on mental dis- 
eases. The act (H.B. 456) is effective from and after its publication in the 
Session Laws. 


Evidence. Senate Bill No. 74 will authorize banks, trust companies and 
savings and loan associations to reproduce by microphotographic process any 
and all records and provides that such microphotographic reproductions shall 
be admitted into evidence without proving inability to produce the original. 


Executions. An amendment to the civil code (G.S. 1949, 60-3403) provides 
that oil and gas leaseholds and leasehold estates may be taken on execution 
and sold in the same manner as provided for the taking and sale of land on 
execution. The act (H.B. 405) takes effect when the Session Laws are pub- 
lished. 


Mortgage Foreclosure. House Bill No. 112 is a new act now in effect and 
relates to foreclosure proceedings to enforce mortgages or deeds of trust of 
electric public utilities. 


Notaries Public. Persons at least eighteen years of age may now be appointed 
by the governor and commissioned as notaries public under Senate Bill No. 110. 


Partition. A section (G.S. 1949, 60-2113) relating to taxing costs and ex- 
penses in partition actions, is amended, effective upon publication of the Ses- 


sion Laws, to include bringing up to date the abstract of title involved in the 
action (H.B. 333). 


Probate Law. Section 59-2238 (G.S. 1949) was amended on March 30 to 
provide that actions which survive must be revived in the court in which they 
were pending (S.B. 65). 
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The provisions of section 59-2402a will be changed from the negative to 
the positive by Senate Bill 83 which specifies that ten types of petitions may 
be transferred from the probate to the district court, upon request of an in- 
terested party, effective upon publication in the Session Laws. 

Sections 59-603 and 59-2233 (G.S. 1949) which pertain to election of the 
surviving spouse in case a will is being probated will be amended upon pub- 
lication of House Bill No. 120 in the Session Laws. Thereafter, if no written 
election is made within 6 months after the probate of the will the surviving 
spouse shall be deemed to have elected to take under the will. 


Section 59-1413 (G.S. 1949) now provides that if a will authorizes the 
executor to sell real estate he may do so without any order of the court. The 
section will be amended by House Bill No. 123 to change “real estate” to “any 
property.” 

The procedure for termination of certain life estates and estates in joint 
tenancy in the probate court, and provision for the devolution of title to such 


estates was set forth in a new act (H.B. 492), effective upon publication of 
the Session Laws. 


The adoption “consents” section (G.S. 1949, 59-2102) will be amended 
upon Session Laws publication of House Bill No. 174 by elminating the re- 
quirement that the consent of an acknowledged father of an illegitimate child 
is necessary. In addition, G.S. 1949, 59-2278 will be amended by Senate Bill 
No. 13 to provide for a notice of hearing on adoption to be given all interested 
parties and for suppplanting the present interlocutory order with a final order 
of adoption. 


Senate Bill No. 78, when published, will amend G.S. 1949, 59-2205, to pro- 
vide for the representation of unborn children or unascertained beneficiaries by 
living members of their class or by a guardian ad litem. 


The statutory provision (G.S. 1949, 59-1201) pertaining to inventories by 
representatives of estates was changed by Senate Bill No. 143, effective when 
the Session Laws are published, by omitting the necessity of designating the 
homestead as such and the classifying of the statutory allowances under the 
Probate Code, and section 59-1202 was amended by S.B. 144 so that the clause 
“If the inventory lists no property other than moneys of the United States, 
no appraisement shall be required” will include “other obligations.” 


As to insane persons, one section (59-2002) was amended, effective upon 
publication in the Session Laws, to change the time a person can be restrained 
pending an insanity hearing from 30 days (with 2 subsequent 30 day periods) 
to a straight 90 day period with the provision that such person must be re- 
leased prior to that time if found not insane (or no longer to be benefited) by 
the physician in charge of the medical staff at the detaining hospital, and two 
probate code sections (59-2003 and 59-2006) will be amended by House Bill 
No. 346 on July 1 to allow recovery by the state department of social welfare 
of the sum of $12.00 per week as compensation for the maintenance, care and 
treatment of patients at state hospitals for insane. 
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Qualifications of probate judges are fixed in House Bill No. 210 which 
makes only lawyers eligible for nomination and election in counties having 
over 24,000 population, except that non-lawyer probate judges now serving 
may succeed themselves, and those who enter military service during the term 
of their office remain eligible. 


Process. Senate Bill No. 59, effective July 1, amends sections 60-2525, 
60-2526 and 60-2527 of the General Statutes of 1949, for the purpose of 
clarification and simplification of the provisions concerning constructive ser- 
vice. The amendment to 60-2525 rewrites the provisions as to unknown party 
defendants on whom constructive service may be had. Section 60-2526 is re- 
worded to simplify and clarify the statements to be included within the affi- 
davit required for constructive service and to provide a form to be followed in 
making such an affidavit. Section 60-2527 is entirely rewritten and sets up a 
form for “Notice of Suit” and makes it unnecessary to legally describe property 
in such notice of suit, unless such description is otherwise required by law. 

A section (G.S. 1949, 42-721) of the irrigation districts statute was amended 
by House Bill No. 150 to provide that service of process (under a petition to 
the district court for extension of assessments on the tax rolls) may be had 
upon publication of a notice in three issues of a newspaper 

In counties where recorded records affecting real estate are destroyed or 
made illegible by fire or other casualty, provision is made by House Bill No. 193 
for recording and reindexing and service by publication in actions to quiet title 
or foreclosures. 

Senate Bill No. 173 relates to motor vehicles and will provide that service 
of process on nonresidents using the Kansas highways may be issued by the 
judge of the magistrate court. Under G.S. 1949, 8-402, such process may only 
be issued by the judge of the district court. 


II. PRIVATE LAW 


Aerial Spraying. A new act (H.B. 298) relating to aerial spraying, pro- 
viding for registration, bonding and reporting of persons who own or operate 
aerial dispersing equipment becomes effective January 1, 1952. 


Banks and Banking. House Bill No. 143, when published in the Session 
Laws, will authorize banks, trust companies and savings and loan associations 
to remain closed one business day of every week and such day shall be deemed 
a holiday for the purpose of the negotiable instruments law; and by Senate Bill 
No. 74, they are authorized to reproduce by microphotographic process any and 
all records and such reproductions are declared competent evidence. 

By amending sections 9-1110 and 9-1604 (GS. 1949), HB. 141 will 
authorize banks to sell their assets without the approval of the bank commis- 
sioner, but banks having trust authority still must secure the approval of the 
bank commissioner before such banks may liquidate. The bill will also amend 
the first proviso of section 9-1104 as it excepts collateral security loans upon 
bonded warehouse receipts from the 15 percent limitation on loans by adding 
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the words “issued to the borrower by some other person, firm or corporation.” 

House Bill No. 83 will authorize any bank or trust company qualified to act 
as fiduciary to establish a common trust fund for the purpose of furnishing 
investments to itself as fiduciary or to itself and others, as co-fiduciaries. Court 
accountings of such common trust funds are not required unless specifically 
ordered by a court of competent jurisdiction. Although the act (H.B. 83) does 
not say so, it is known as the “Uniform Common Trust Fund Act” in 17 other 
states. 

A new act authorizing banks and trust companies acting in a fiduciary ca- 
pacity to cause investments held in such capacity to be registered in the name 
of a nominee of the company for whose acts the bank or company shall remain 
liable appears as H.B. 81, which takes effect when the 1951 Session Laws are 
published. Another new act (H.B. 82) affecting fiduciaries and nominees is 
summarized below under “Securities.” 

Escheats of residue of assets of failed state banks now amounting to $115,000 
is provided in a new act (H.B. 504) which will become effective when the 
Session Laws are published. Anyone having a claim against a failed state bank 
may file such claim within one year after a published notice with the state bank 
commissioner and after such time all claims are barred and funds remaining 
are to be transferred to the state’s general fund. 

House Bill No. 142 amends sections 75-2403, 75-2417 and 75-2419 (GS. 
1949) so that depository banks of state and public funds may deposit bonds 
or securities with state or national banks, effective upon publication of the 
Session Laws. 


Corporation Code Clarification. Corporations created or existing under the 
laws of Kansas are now specifically authorized by House Bill No. 10 to con- 
tribute to community funds or to charitable, philanthropic, benevolent, re- 
ligious, scientific or educational instrumentalities, such sums as its board of 
directors or trustees may deem proper. 

The articles of incorporation may be amended at any annual meeting as 
well as at a special meeting by virtue of an amendment to section 17-4204 
(G.S. 1949) under House Bill No. 173, effective upon publication of the 
Session Laws. 

House Bill No. 14 changes a statute (G.S. 1949, 17-1636) relating to 
property disposal of cooperative marketing associations or corporations by 
requiring notice to stockholders to be sent by first class mail instead of by reg- 
istered mail. 


Credit Unions. After July 1, 1951, a credit union may invest in a central 
credit union as well as other agencies and may loan up to $1,000 with real 
estate for security. Other amendments to the credit union act made by House 
Bill No. 149: (a) Make minor changes to the requirements of membership in 
credit unions; (b) require that the directors meet at least 6 times a year; 
(c) make provision for certain refunds of a member’s money; and (d) author- 
izes credit unions to lend to other credit unions in certain cases. 
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Insurance. Section 40-253 of the General Statutes of 1949 was amended 
April 1st by Senate Bill No. 39 so as to remove agents’ licenses and the fees 
charged therefor from the reciprocal provisions of the section and to make it 
inapplicable to such licenses and fees. 


Senate Bill No. 99 will permit the withdrawal of certain assets deposited by 
a foreign insurance company with the state of Kansas, the procedure for such 
withdrawal and the amount to be withdrawn to be changed from that hereto- 
fore permitted by G.S. 1949, 40-210. 


A new act (H.B. 182) makes provision for insurance to those persons who 
are, in good faith, entitled to but unable to procure certain insurance through 
ordinary methods. Every insurer undertaking to transact the business of 
automobile and motor vehicle bodily injury and property damage liability in- 
surance and every rating organization which files rates for such insurance must 
cooperate in the preparation and submission to the commissioner of insurance 
of plans for the equitable apportionment among insurers of such persons. 

Group life insurance is defined by House Bill No. 265 and standard policy 
provisions will be prescribed as well as notice of conversion privileges when 
this new act becomes effective upon publication of the Session Laws. 

A new act (H.B. 482) prescribing uniform policy provisions for accident 
and sickness insurance and repealing several sections of the General Statutes 
pertaining to the same subject becomes a law upon its publication in the 1951 
Session Laws. 


Companies writing fire, lightning or inland navigation insurance must have 
a paid-up capital stock of $400,000 and a surplus of $50,000 and shall main- 
tain a reserve as required by law; and casualty insurance companies must des- 
ignate which rate regulatory act will apply to them if more than one act is 
applicable (H.B. 544). 

A proviso will be added to G.S. 1949, 40-901 which authorizes certain stock 
fire insurance companies to transact the kinds and classes of business mentioned 
in 40-1102, and such companies executing suretyship obligations will become 
subject to the provisions of G.S. 40-1107 (H.B. 545). 

An amendment to G.S. 1949, 40-1110 will authorize stock or mutual in- 
surance companies to issue endorsements or supplemental coverages for medi- 
cal, surgical, hospital, funeral or other expenses to bodily injury, liability, bur- 
glary, robbery or theft policies (S.B. 160). 


Non-profit medical service corporations may now provide indemnity to all 
subscribers receiving service from nonparticipating physicians as well as par- 
ticipating physicians (H.B. 72). Such corporations are allowed to enter into 
contracts with foreign and domestic corporations or associations anywhere in 
the United States or its possessions and territories or in Canada in order that 
full reciprocity of benefits may be provided to subscribers of such corporations. 
Similar foreign corporations may operate in some areas of the state, subject to 
approval of the commissioner of insurance. 


Mutual nonprofit hospital service corporations may now be organized to 
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provide hospital service to their subscribers receiving hospital service in non- 
participating hospitals as well as participating hospitals as long as the non- 
participating hospitals are licensed by the state board of health and in which 
the average length of stay is similar to the average length of stay in participat- 
ing hospitals (H.B. 73). The bill also allows such corporations to enter into 
contracts with foreign or domestic corporations anywhere in the United States, 
its possessions and territories, and Canada in order that full reciprocity of 
benefits may be given the subscribers no matter where they are. Similar 
foreign corporations may operate in the state subject to approval by the com- 
missioner of insurance. This bill also repeals 40-1814 and 40-1815 (GS. 
1949) which authorized deductions from earnings by employers if the em- 
ployee authorized such action in writing. 


Investments and Loans. Section 17-5004 of the 1949 investments standards 
act was amended by House Bill No. 71 to authorize a fiduciary to acquire and 
retain securities of any open-end or closed-end management type investment 
company or investment trust registered under the federal investment company 
act of 1940. As a necessary corallary to the 1949 standards act, the 1951 legis- 
lature adopted the Uniform Principal and Income Act (H.B. 80) which is in 
force in 14 other states. 


Senate Bill No. 158 requires that loans guaranteed or insured as provided 
in G.S. 1949, 17-5001, which are made by a savings and loan association, 
building and loan association or savings association, shall remain subject to 


the limitations as to lending territory (17-5101, sub-sec. w), and the limita- 
tions as to loans to directors and employees (17-5501, sub-sec. j). 


The present limitation of $5,000 (see G.S. 1949, 17-5002) authorized to 
be invested by guardians, trustees, insurance companies, financial institutions, 
educational, charitable and eleemosynary institutions in shares of any one 
saving and loan association is now raised to $10,000 (S.B. 35). 


Senate Bill No. 256 will extend the type of securities, that a guardian of a 
veteran may invest in to include shares or accounts in savings and loan asso- 
ciations to the extent such associations are insured by the federal savings and 
loan insurance corporation. 


Senate Bill No. 191 provides that stock of a Kansas corporation classified 
as a diversified management company under the Federal Investment Act of 
1940 shall be assessed to the individual shareholder at its true value. Such 
corporations are required to send a list of their shareholders to each county 
assessor. 


Principal and Income Act. A new act (in force in 14 other states) con- 
cerning the ascertainment of principal and income and the apportionment of 
receipts and expenses among tenants and remaindermen becomes effective upon 
publication in the 1951 Session Laws (H.B. 80). The provisions of the act 
governs where the person establishing the principal did not direct the manner 
of ascertainment or apportionment or grant discretion to the trustee or other 
person to do so. 
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In the May, 1950, issue of this Bar Journal (P. 306) this Uniform Principal 
and Income Act was discussed briefly by Mr. Howard T. Fleeson of the Wichita 
Bar in connection with the 1949 Kansas Investment Standards Act (G.S. 1949, 
17-5004 to 17-5007). 


Landlord and Tenant. Senate Bill No. 21 amends 67-510 (G.S. 1949) to 
provide for notice of a termination to a tenant by registered mail and to author- 
ize proof of such notice by return receipt or by affidavit. This act becomes 
effective upon publication of the 1951 Session Laws. 

The essence of Senate Bill No. 129 is to declare that federal rent control is 
no longer necessary in all except a few counties” of the state, and to provide that 
the governing body of any city may, by an ordinance finding that a housing 
emergency exists, establish rent control for its city for the duration of the 
emergency if such ordinance is approved by the governor of Kansas. 


Motor Vehicles. Process service upon nonresident users may be issued by 
magistrate courts under Senate Bill No. 173, and Senate Bill No. 283, when 
published in the Session Laws, will require the operators of motor carriers, 
transporting tangible personal property into Kansas for delivery to consignees, 
to furnish to the port of entry any information as to the cargo which the port 
of entry board may deem necessary prior to receiving clearance certificate. 

A new act (S.B. 50) creating a state motor vehicle reciprocity commission 
of seven members provides for the making of reciprocal agreements and plans 
for the movement of motor vehicles from, to, and between the states, with 
respect to regulations, licenses, taxes, charges and fees. All such agreements 
must be approved by the governor of Kansas, filed with the revisor of statutes 
and three other state departments and made available to the next legislature. 


Patent Rights. House Bill No. 63 repeals G.S. 1949, 57-101 to 57-103, 
which is an 1889 statute originally enacted to correct certain unfair practices 
as to the sale of patent rights. The legislative council had found, among other 
things, that the act was harmful to the best interests of the state since Kansas 
residents desiring to assign interests in patents pending usually went outside 
the state to execute such instruments. 

Real Property Titles. After July 1, 1952, all mortgages or deeds of trust on 
real property which were recorded before January 1, 1919, are void unless a 
proper affidavit is filed with the register of deeds renewing the same (H.B. 
341). This new act follows the language of an act (G.S. 1949, 67-332) ap- 
plicable to those recorded prior to 1914 and which is not repealed. 

House Bill No. 193 provides the procedure to be followed by the register 
of deeds in counties wherein all or any portion of the records in his office have 
been destroyed or made illegible by fire or other casualty, and authorizes ser- 
vice by publication in actions to quiet title to or foreclose upon real estate in 
such counties. 

Securities. The provisions of subsection (1) of G.S. 1949, 17-1224 will 


2._ Under 1950 populations and assessed valuations, the — apply to the following counties: Saline, Har- 
per, Kingman, Republic, Clay, Pratt, Washington, Nemaha, Finney, Brown, Cloud, Miami and Allen. 
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be clarified by House Bill No. 572 which adds to the list of exempt securities 
those securities issued or guaranteed by any public agency or instrumentality 
of the United States, or of any state, territory or insular possession thereof, or 
of the Disrtict of Columbia. 

House Bill No. 82 is a revised version of section 1 and 3 of the “Uniform 
Fiduciaries Act” and provides that when a fiduciary or the nominee of a fiduciary 
applies for the transfer or registration of stocks, the company, corporation, as- 
sociation or trust which has registered such securities are not required to inquire 
as to whether such fiduciary is breaching his obligation unless they have actual 
knowledge of the same. Another act (H.B. 81) relates to the appointment of 
a nominee by banking institutions acting in a fiduciary capacity. Both bills 
become effective upon publication in the Session Laws. 

Trademarks. A new act (H.B. 460) providing for the registration and pro- 
tection of trademarks and repealing present trademark laws (G.S. 1949, 81-101 
to 81-110) becomes effective July 1, 1951. 


III. PUBLIC WELFARE AND BUSINESS REGULATION 


An act (S.B. 118) will amend several sections of the city statutes to state that 
a noncompliance with any ordinance regulating businesses will no longer affect 
the validity of contracts which are otherwise lawful. This will abrogate a line 
of decisions beginning with Yount v. Denning, 52 Kan. 629 (1894). 


Oil and Gas. Leases prior to January 1, 1925, which are not recorded prior 
to January 1, 1952, are declared void; any lease after that date cannot be as- 
signed unless the original lease has been recorded; and when the courts have 
declared any lease, executed prior to January 1, 1925, void, the register of deeds 
shall expunge it from his records (H.B. 163). 

The power of eminent domain will be granted to any gas public utility de- 
siring to exercise such right as to any property, for the use as underground 
storage of natural gas upon publication of Senate Bill No. 182 in the Session 
Laws. 

A new act (S.B. 26), effective July 1, 1951, relates to retail sales of liquefied 
petroleum gas, establishing standard weights and measures, labeling of pack- 
ages and containers, credit for unused liquid in returned containers, the testing 
of weighing and measuring devices used in the retail sale and condemnation of 
inaccurate devices. It also prescribes duties for the state sealer of weights and 
measures and penalties for the violations. Another new act (H.B. 232) provid- 
ing for identification of such containers becomes effective on the same date. 

Any city of the second class situated in a recognized and established natural 
gas field may drill or join with others in the drilling of a gas well or wells and 
is authorized to produce and sell natural gas therefrom (H.B. 8). This is the 
same kind of act previously enacted for third class cities (see G.S. 1949, 15-1117 
to 15-1122). 


Unemployment Compensation. Under Senate Bill No. 255, the principal 
changes in the employment security law will be: (1) The pegging of jobless 
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work benefits at a maximum of $28 per week; (2) the adding of new pro- 
visions as to benefits after termination of military services; and (3) authorizing 
the state to acquire title to real property with federal funds under rental pur- 
chase agreements for the use and benefit of the employment security division. 


Workmen’s Compensation. Effective April 1, 1951, the maximum weekly 
benefits under workmen’s compensation were increased from $20 to $25; med- 
ical benefits were increased from $750 to $1,500 in extreme cases and the 
maximum for burial expenses was raised from $150 to $300. 


Vital Statistics. The “Uniform Vital Statistics Act” was adopted by the 1951 
Legislature after many such attempts had failed in previous sessions. The act 
(H.B. 543) will go into operation before the next fiscal year starts on July first. 
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EXIT THE EXPERT 


By L. F. CUSHENBERY 
Of the Oberlin, Kansas, Bar 


I never claimed to have any expert knowledge of the Probate Code, nor did 
I have any desire to become an expert in that phase of the law. On being dis- 
charged from the Army I wrote an article on the life of a Buck Private lawyer 
(Kansas Bar Journal, May, 1947) and after two years in that status I really 
felt experienced to write or speak on that subject. Still, no one asked me to. 
Later, I wrote an article on divorce (Kansas Bar Journal, May, 1948) and 
while my experience on that subject had been both personal and professional 
still no one considered me an expert on divorce. Finally, I obtained and col- 
lected a judgment in a personal injury action of almost Twenty Thousand Dol- 
lars but no one has suggested that I speak on that, my favorite phase of the law 
business. But, through the strange ways of fate I was held out as an expert on 
the Probate Code, although my background on that subject was anything but 
good. I did have some advantage over other lawyers as I knew nothing about 
the old Probate Code so I was not confused by the changes made. Finally, we 
did have a case involving the jurisdiction of the Probate and District Courts 
in regard to a claim against an estate (Wright v. Rogers 167 Kan. 297) and I 
was forced to read all of the cases on this point from Foss v. Wiles 155 Kan. 
262 on down and to familiarize myself with 59-2239, the nonclaim statute. In 
arguing the Wright v. Rogers case before the District Court I made a lengthy 
but apparently not a learned argument as all of my contentions were over- 


ruled. 


Later, that same District Judge (and one of the finest judges in Kansas), 
when asked to recommend a lawyer to speak on the Probate Code at the annual 
Northwest Kansas Bar meeting, selected me, and since I am not in the habit 
of refusing requests of any Court, my unholy career was launched. Other speak- 
ing engagements followed and they finally climaxed in my appearance on the 
same platform at the State Bar meeting with the Honorable Samuel Bartlett, 
author of the Probate Code, and my being listed as one of the four “experts” 
available for speeches on the Code at Legal Institutes. During this spree one of 
my speeches “Does Death Quiet the Title?” appeared in the February, 1950, 
issue of the State Bar Journal at the request of the President of the State Bar 
Association. It was surprising how many excellent lawyers in Kansas wrote 
me or told me they agreed with my premise that death did quiet the title. A 
recent decision of our Supreme Court which I will review herein has completely 
exploded my theory, stripped me of my legal support, and left me the mother 
of an illegitimate legal thought. To those fine lawyers who supported my 
theory I dedicate this explanation of my illegal thoughts. 


The original case which lead me to foment this theory was the case of 
Hoppas v. Bowman 167 Kan. 761. In that case it was alleged that a banker 
had obtained a deed from an incompetent, known to be incompetent by the 
banker, without any consideration. Later, the banker died intestate and his 
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estate was properly probated and closed. Still later the guardian of the incom- 
petent commenced an action in the District Court to challenge the validity of 
this deed, and the action was successfully defended with the defense that the 
action of the guardian was barred because no claim for this land had been filed 
in the estate of the deceased banker. The Supreme Court stated that since the 
property had been included in the inventory of the deceased grantee’s estate 
and assigned to his heirs, it was necessary for the incompetent, through his 
guardian, to have asserted his claim in the estate before the estate was closed in 
Probate Court. It was pointed out in that decision that the words “Saving to 
infants, persons of unsound mind” had been eliminated from the new Probate 
Code, and therefore a minor or incompetent was entitled to no additional pro- 
tection. The foregoing decision seemed to make it very plain that death did 
quiet the title even against an incompetent or a minor, provided the deceased 
died the record owner and in possession of the real estate, and provided further 
that his estate was properly administered. 


There was one other problem to face. How about the title to property of a 
deceased person whose estate had never been administered? I thought there 
was ample authority that one having any sort of a claim against an estate must 
have an administrator appointed within one year after the deceased's death and 
furthermore must assert such claim within the nine months required by 
55-2239. One of the most comprehensive and convincing cases in that regard 
was the case of Gantz v. Bondurant 159 Kan. 389 where the Court said the 
following beginning on page 393: 

“While we have treated appellant's first cause of action on its merits there are 
other reasons which prevent a reversal of the judgment. Appellant claims the 
father was the equitable owner of a portion of his deceased son's estate, 400 acres 
of land, and therefore defendant, the son’s widow, could not inherit the land. Any 
claim or demand against a decedent's estate or a portion thereof must be filed in 
the probate court except where express provision is made in the probate code for 
filing it in the district court. (Erwin v. Erwin, 153 Kan. 703, 708, 113 P. 2d 349; 
Foss v. Wiles, 155 Kan. 262, 124 P. 2d 438; Dixon v. Fluker, 155 Kan. 399, 125 P. 
2d 364; Yeager v. Yeager, 155 Kan. 734, 129 P. 2d 242; Swisher v. Bouse, 155 Kan. 
797, 130 P. 2d 565; Behee v. Beem, 156 Kan. 115, 117, 131 P. 2d 675; Egnatic v. 
Wollard, 156 Kan. 843, 856, 137 P. 2d 188; Burns v. Drake, 157 Kan. 367, 371, 
139 P. 2d 386; In re Estate of Grindrod, 158 Kan. 345, 148 P. 2d 278.) 


“In none of the above cases was the claim or demand against the estate for 
money. In each case it was specifically a claim or demand to all or a portion of the 
decedent's estate and was based upon the theory that claimant was entitled to be 
decreed the owner thereof. 


“The rule that a claim of ownership to property of a decedent's estate must be 
filed in the probate court has been applied in cases where decedent died intestate 
as well as where he died testate. (Dixon v. Fluker; Burns v. Drake, both supra.) In 
the Burns case plaintiff sought specific performance of an oral contract to convey 
land to her by ‘will or deed’ in consideration of services performed and a decree 
declaring title to be vested in her and quieting her title as against the defendants. 
We quoted from provisions of the demand statute, GS. 1943 Supp. 59-2239, and 
from our previous decisions interpreting it, and said: 

“We cannot agree that the word ‘Demands’ refers solely to claims to be paid in money. 


In view of the fundamental purposes sought to be accomplished by the new code we think 
the legislature intended the term ‘demands’ as here used to be all-inclusive—to include 
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all demands against the estate, whether legal or equitable in character, except in particular 
cases where the statute may expressly provide otherwise. All property in the estate is 
drawn into administration. Upon final settlement the court must determine the heirs, 
devisees, legatees, and by decree make proper assignment. The determination of an issue 
such as that here involved is as much a ——— to distribution as any money demand. 
To hold otherwise would defeat one of the purposes of the code—the plain legislative 
intent to unify administration and expedite the closing of decedents’ estates.” (p. 371). 


“In the same case we further said: 


“If one who contests a will must now start in the probate court and appeal is barred 
after nine months, why should not one who claims a right, either legal or equitable, to 
estate property as against those claiming by inheritance be required to assert his claim 
within a nine-months period? We think that was the legislative intent and see no hard- 
ship in the requirement.” (p. 371.) 


“If in the course of administration some question arises over which the probate 
court does not have jurisdiction that court is required to certify the question to the 
district court for determination. (G.S. 1943 Supp. 59-2402; Erwin v. Erwin, supra.) 


“It is true that in the instant case appelee took no steps to have her husband's 
(Chester’s) estate administered. That fact, however, did not relieve the father or 
any other person having a claim upon the property of Chester's estate from having 
an administrator appointed within one year after Chester's death in order that he 
might assert the same in the manner and within the time prescribed. (GS. 1943 
Supp. 59-2239; In re Estate of Dumback, 154 Kan. 501, 119 P. 2d 476.)” 


My feeble mind construed the foregoing to mean that if you had any sort 
of a claim against an estate or the property of a decedent you must have an 
administrator appointed within one year and file your claim within nine months 
from the first published notice of his appointment. In fact, as I read the fore- 
going decisions over, that is the construction I still get. There were other cases 
which influenced my thought. The case of Houdashelt v. Sweet 163 Kan. 97 
was an action by heirs at law to set aside a deed from the decedent to another 
heir at law. In that case our court held that such an action was tantamount 
to a claim or demand to a portion of a decedent’s estate and must be filed in 
the Probate Court within the time provided by the nonclaim statute. That de- 
cision seemed susceptible to only one construction also. The original case of 
Wright v. Rogers was an action brought in the District Court by certain heirs 
of the decedent to establish an equitable interest in land which had been deeded 
by decedent to another heir at law. As will be noted the issues were almost 
identical to those in the case of Houdashelt v. Sweet cited above. Part of the 
decision in the original Wright v. Rogers case reads as follows: 

“It is true that in some of our decisions (e.g., Houdashelt v. Sweet, 163 Kan. 97, 
180 P. 2d 604, and Gebers v. Marquart, 166 Kan. 604, 203 P. 2d 125), in order to 
uphold the purposes of the probate code and plain legislative intent in its enact- 
ment to unify administration and expedite the closing of estates, we have held that 
an action by heirs-at-law to set aside a deed, containing no limitations or restric- 
tions, from a decedent to another of his heirs-at-law on grounds of fraud, where that 
instrument has been placed of record and the claiming heirs knew or in law were 
bound to know of the conveyance, is tantamount to a claim or demand to a portion 


of the decedent's estate and must be filed in the probate court within the time speci- 
fied in the nonclaim section of the code. (G.S. 1947 Supp. 59-2239.)” 


Again in the case of Jardon v. Price 163 Kan. 294 the Supreme Court said: 
“Anyone having a claim against a decedent’s estate, whether it be for money or 
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to a portion of his estate, is obligated to have an administrator appointed within one 
year after decedent's death in order that his claim may be asserted within the time 
prescribed by the code.” 


Based on the foregoing statements of law I ventured my opinion that death 
did quiet the title after the deceased had been dead for one year. 


My opinion has not only been altered by the late case of In re Estate of 
Wright 170 Kan. 400, but has been totally destroyed. The last cited case in- 
volved the same land and the same parties as those in the original case of Wright 
v. Rogers. In the last action certain minor heirs of May Wright, after the 
original decision was rendered, filed a Petition for Administration alleging that 
May Wright had actually died the owner of the land in question, and that the 
same had been conveyed to the record owners only as security for a debt. They 
stated further in that petition that they had recently learned that fact and for 
that reason the land had escaped administration. This petition was filed four 
years after the death of May Wright and seven years after the deed in question 
had been recorded. The grantees in this deed maintained that the petitioners 
were merely attempting to get a portion of the estate of May Wright, deceased, 
that their action amounted to nothing more than an attempt to assert a claim 
against her estate, and that the petitioners were therefore barred by the non- 
claim statute as construed by the foregoing decisions. This position was upheld 
by the Probate Court and the District Court but on appeal was denied by the 
Supreme Court which said: 

“In our opinion, in view of the pleadings, it may not be said that merely because 
petitioners may share in the distribution of unadministered assets, that an assertion 
by them there are such assets constitutes a claim against the decedent's estate that 
becomes barred if not filed within nine months under the provisions of the non- 
claim section of the probate code. . . . There is no provision of the probate code 
fixing a limitation on the time an heir may apply for administration of any estate 
in which he has an interest”. 


The case was then reversed with instructions to the Probate Court to appoint 
an administrator. 


Truth has reared its ugly head. I am no expert. 
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LIBRARIES OF THE DISTRICT COURTS OF KANSAS 


By J. C. RUPPENTHAL, Russell, Kansas 
Member of the Kansas State Library Survey Commission 


The law libraries in the district courts of the 105 counties of Kansas in 
more than 95 years of the state’s history, have scarcely been mentioned in 
statute law. The judicial and executive departments of government have given 
them even less of formal attention. Apparently the assumption has been im- 
plied, and is, that in each county, upon its organization, the district court will 
get and have and thereafter maintain, a law library for the use of the district 
judge in such county, and for its county attorney, its probate judge, perhaps 
its other county officials; also for the local or visiting bar, if they so wish. 
Except for very few counties this pattern has persisted from 1855 to date. The 
term “law library of the county” (or court) has suggested usually the bound 
Reports of the Supreme Court of Kansas, perhaps the ten Reports of the Courts 
of Appeals, and probably the latest compilation of general statutes with sub- 
sequent session laws. 

The Legislature of 1949 created a Kansas State Library Survey Commission 
with a temporary tenure of two years, ending April, 1951. In effort to gain 
and report knowledge of library service, facilities and opportunities of every 
kind for the inhabitants of Kansas, whether general, or limited, or special 
or technical, and whether to individuals, groups, classes, institutions or areas, 
inquiry was made in every county of the several clerks of the district courts, as 
to the district court libraries. Answers were received from every county. Clerks 
reported for 75 counties, and where the rest did not respond, volunteers did the 
work. These were 25 county attorneys, two other bar members, one district 
judge, one president of the county bar association, and one librarian of the 
county Law Library. 

A questionnaire sheet touching 17 features of the local situation in each 
county was returned. Question No. 1. Does the district court of your county 
have a library of law books? From 90 counties answers were “yes”. Sedgwick 
answered “Not as such.” All other 14 answered “No.” Q. 2. Where are the 
books kept? Answer: Courtroom 28, county attorney's office 22, clerk’s office 
10, courthouse 3. Eleven were “near” or adjoining the courtroom, or some 
of the above offices, or of the probate judge. Also, “bookcase”, “law library 
at courthouse”, “library room adjacent to courtroom”, and “Bitting building.” 
A few made no answer. 

Q. 3. How many books are there? Numbers varying from 14,000 (Sedg- 
wick) to 10, were reported by 46 counties, most of them from 200 to 300 vol- 
umes. Also: Wyandotte 12,000, McPherson 2,392, Edwards 1,419, Shawnee 
1,120, Rush 850, Saline 796. No effort was made by 25 counties to state the 
nature of their lawbooks. Kansas Reports were usually named, and three added 
“complete set” but none indicated whether McCahon’s Reports was included. 
Session laws and statutes were often named, but none asserted a complete set 
of either, and several lamented having incomplete sets of Kansas Reports. Two 
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counties reported reliance on the personal libraries of the district judges. Many 
wish to complete their sets of session laws. A few listed supplements, digests, 
citator, probate code and U.S.C.A. 

A bewildering dispersion of work and responsibility appears in answer to 
Q. 4—Who acts as librarian? Frankly, wrote 30 clerks, “no one,” clerk district 
court 32, county attorney 16, judge 3, court reporter 1. Comments include: 
“Books used only in courtroom”, and “Clerk checks on them occasionally.” 
Wyandotte and Sedgwick counties say “law librarian”, the latter adding “paid 
by statute.” 

Q. 5. Does the court library have a full set of Kansas Reports? Six counties 
flatly answer “No.” One tempers with “except McCahon”. Others say: almost, 
partially, all but one or two; “some taken from office by attorneys and not 
returned.” Lack of the ten Appeals Courts Reports is noted. 

Q. 6. Does the court library have all session laws, compiled laws, general 
statutes and supplements from 1855 through 1949? Although 13 counties 
answer “Yes”, this will not carry universal conviction. “No” is positive answet 
of 67. Few report session laws earlier than 1885. 

Q. 7. Does the court library have law books other than court reports and 
statute laws ? No, say 55 clerks. Many answer yes, and name few or many vol- 
umes, chiefly in sets: A.L.R., American Decisions, American State Reports, 
American Jurisprudence, A & E Annotated Cases, Ruling Cases, Reporters, U. S. 
Reports, digests, Bartlett’s Probate, and numerous text books. One county has 
“several hundred volumes loaned by bar members.” 

Q. 8. Lawbooks only are kept. 

Q. 9. How are law books other than Kansas Reports and statute law paid 
for? By the county, say 44. Three mention “gifts” and one “loans by attor- 
neys.” Sedgwick and Wyandotte say “$10 annual membership fees of attor- 
neys” and tax of one dollar on each case filed in court. Sumner lists bar dues 
and case fees but not amounts. 

Q. 10. Does the probate court have Kansas Reports or session laws or both? 
“Yes, both” say 15, but 54 say “No.” In two counties the probate judge has 
his own set of Reports—whether personally owned, or otherwise supplied is 
not made clear. Two probate judges use the district court library. Twenty-one 
have session laws, 4 have Reports. Two have Bartlett’s Probate set. 

Q. 11. Do other county offices have lawbooks? Yes 16, no 27, statutes 25, 
county attorney 13. One says “All but county superintendent, sheriff and treas- 
urer.” Others include county clerk and treasurer as having lawbooks. 

Q. 12. Is the bar of your county organized? Yes 62, counties, no 43. Com- 
ments: not formally, partially, not active, part of Southwest Bar Association. 

Q. 13. Does the organized bar have a law library? Yes 11. No 82. If so, 
what books? The only definite answers were “National Reporter System” and 
250 “miscellaneous.” 


Q. 14. Where is the library of your local bar association kept? Courthouse 
3, district courtroom 2, city library 1, law office 1. Q. Who is librarian? An- 
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swer: Clerk district court 3, city librarian 1, secretary of bar association 1, secre- 
tary of board of trustees 1. 

Q. 15. Does your city, county or public library contain lawbooks? Nearly 
100 answers were no. One was yes, six said statutes, two said session laws. 


Q. 16. Does your public school library (including high school and junior 
college) contain lawbooks? The negatives were somewhat more numerous as 
to school libraries, than as to public libraries. Three reported “general statutes.” 
Two said their law books are obsolete. A few intimated that state colleges in 
their cities supplied such school needs. 

Q. 17. Does your court (or bar association) library want to complete its 
session laws from 1855 through 1949? This question was inspired by the past 
and continuing accumulation of hundreds of session laws and compilations in 
the law division of the State College library at Hays. No, was the answer of 72. 
One added that the library “has all that are needed.” Interest in adding to, or 
completing present deposits of session laws and other forms of statutes was 
expressed by 34 counties. Two asked first, as to cost. 

Upon the whole, this survey disclosed a drab and uninspiring vista of 105 
counties with but few bright spots. In nearly one century, our courts of general 
jurisdiction have slowly risen to the present low plane, while the other seven 
kinds of courts of first instance are almost wholly without provision of law 
books by statute, or by court rule, or executive and administrative suggestion. 
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REAL ESTATE TITLE TRANSFERS 


By DONALD W. STEWART 
Of the Independence, Kansas, Bar 


I have read with interest an editorial quoted in the February issue of the 
State Bar Association Journal under the title “Flubdub of Title Transfers.” I 
think our section on public relations might well study this carefully, as the 
lawyers of the State are causing themselves some trouble in connection with 
title examinations. 


I have been looking at titles in Kansas for 30 years. In that period I have 
never seen what could truly be called a bad title, meaning by that one, if taken, 
would expose the buyer to some risk of losing peaceful possession and enjoy- 
ment. On the other hand, I have never seen one upon which various require- 
ments could not have been made. Each attorney examining a title has of ne- 
cessity strained himself to find minor flaws lest a subsequent examiner might 
point out those flaws to the later expense of one’s client. The lengths to which 
we go in this regard was recently made apparent to me at considerable cost. 


In 1922 I purchased a residence in Independence and personally examined 
the title. There was nothing seriously wrong with it, but in the past various 
persons in the chain of title had used initials instead of their full name and com- 
mitted various other minor errors of that character. As a young lawyer I was 
not very busy and wanted to see my name on the court docket so I instituted 
a suit to quiet title, granting the title did not need that remedy, and I carried 
that suit to a successful and proper conclusion. Subsequently I mortgaged the 
property successively to a bank and two different Building and Loan Associa- 
tions who found the title satisfactory from their standpoint. I occupied the 
property exclusively and notoriously for 29 years, paying all taxes from time 
to time. During that period no adverse claimant reared his head. 


In 1950 I contracted to sell the property, and after making the contract of 
sale left on a spring vacation turning the abstract of title, which I thought would 
need nothing but recertification, over to my real estate agent with instructions 
to have it brought down to date so that the deal might be concluded during my 
absence with the resulting purchase price carried in escrow. 


A few weeks later, in taking the money from escrow I noted the expense of 
sale included a substantial abstract fee. On making inquiry I found that since 
that part of the title dating from the establishment of Independence in 1870 
to approximately 1900 had been made by an abstract firm no longer in ex- 
istence, it had become necessary due to the requirements of our local Bar As- 
sociation, to have a new abstract made covering that ancient history. It had not 
occurred to me, 30 years ago, to make that requirement, nor had it been re- 
quired by the various lending agencies. The difficulty, if any, arising therefrom 
had apparently not been overcome by my quiet title action. As a lawyer I per- 
haps was not free to criticize those who made that somewhat belated require- 
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ment, but I can well understand that a layman under like circumstances would 
have been displeased. 


While serving as a member of the Legislature in 1941 and 1943 I found 
some sentiment to exist for a body of law that would make it possible for one 
to transfer title to real estate in somewhat the same manner in which one 
transfers title to an automobile. The more costly and difficult our profession 
and the abstract profession make title transfers, the more the public will de- 
mand a cheaper and simpler system. 


WILL YOU BE CORRECTLY LISTED IN THE NEXT MARTINDALE- 
HUBBELL LAW DIRECTORY ? 


Information regarding changes in listing in the MARTINDALE-HUBBELL LAW DIRECTORY 
(1952 edition) for subscribers as well as non-subscribers including the address of a former member 
or associate, if known, should reach the publisher at Summit, New Jersey, not later than September 
Ist. If so requested, this information will be held in confidence until the publication date which 
will be about January 1, 1952. 

Lawyers not currently listed should be certain that the following information, i.e., name, 
address, year of birth, state and year of admission and educational data reaches the Company by 
the date indicated above either on the Company's Personal Report Form or by special letter. This 
is very important as the Special Lawyers Census Committee of the American Bar Association is 
working through the Martindale-Hubbell organization in the making of a census of all American 
lawyers, including those in government or military service, corporate employment, teaching posi- 
tions, retirement, etc. 
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OUR LEGAL HORROR—DIVORCE* 


By PAUL W. ALEXANDER, Toledo, Ohio 
Judge, Court of Common Pleas 


“Mrs. Jones, will you describe in your own words what happened May 4, 
1946?” the lawyer asked. 


“My husband came home very late. He’d been drinking again. I knew he’d 
been running around and when I asked him where he’d been he got so abusive 
I made up my mind I just couldn’t stand it any longer. Next day I left him,” 
she answered. 

“Thank you,” and the lawyer motioned her to step down. 


“Just a moment,” said the judge, leaning forward. “You say he’s been drink- 
ing the last three years?” 


“Yes.” 

“Did he drink before you: were married?” 

“No.” 

“Did he drink or run around during the first six years of your marriage?” 
“No.” 

“Then what got him started?” 


“How should I know?” Mrs. Jones replied indignantly. 
“Don’t you have any idea what went wrong?” persisted the judge. 


“All I know is he got to drinking and running around,” Mrs. Jones told 
him. “And I couldn’t take it any longer. He made a nervous wreck out of me.” 


“Yes,” sighed the judge in a resigned voice. “The evidence shows he has 
been guilty of legal grounds, and under the law the court has to grant you a 
divorce.” 


Mrs. Jones is typical of millions of divorce seekers: aware only of another’s 
guilt, or superficial symptoms, the outward manifestations; with little insight 
into the causative factors, the real roots of the trouble—and hence unable to 
do anything about it. 


And the law is that way too! 


I am politely referred to as a “judge.” Maybe that is one of those legal fic- 
tions. In reality I am just a faintly glorified public mortician. In the last dozen 
years I have presided over the final obsequies of more than 20,000 dead mar- 
riages. 

For, in reality, Jane and John kill off the marriage. The divorce trial is 
merely the autopsy, or post-mortem. The divorce decree is the burial certificate. 


*Reprinted by special permission from the Ladies’ Home Journal. Copyright 1949, The Curtis Publishing Com- 
Dany. 
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Now we public morticians are called upon to bury a lot of live corpses. We 
know there’s still a spark of life in many a seemingly dead marriage. It’s hard 
to discover, but it’s there if only we had adequate time and resources to probe 
for it and bring it back to life. 


Half a century ago, we started taking children out of the criminal courts 
and handling them in a brand-new kind of court, the juvenile court. In criminal 
court, the sole issues were guilt and punishment. In juvenile court these ideas 
were relegated so far into the background that in the more progressive courts 
now they have entirely disappeared. 


They have been replaced by the new philosophy of diagnosis and therapy— 
healing, treatment. Instead of determining whether the child is guilty of an 
offense and then punishing him, the court tries to determine why the child be- 
haves as he does and to correct his behavior. 


The court over which I preside handles both juvenile delinquency and di- 
vorce. Years ago I became conscious that we were able to straighten out and 
help an impressive majority of the delinquent children, while at the same time 
a painful majority of the unhappy spouses got no help at all. Our work in 
juvenile court was constructive; in divorce court, destructive. The contrast was 
thought-provoking. 


Much thought has been given this problem by the American Bar Associa- 
tion, world’s largest legal organization. It has a special committee on divorce 
and marriage laws and family courts. This committee has suggested patterning 
our divorce courts after our modern, progressive juvenile courts—handling our 
unhappy and delinquent spouses much as we handle our delinquent children. 
After all, their behavior is not unlike that of a delinquent child—and for much 
the same reasons! The committee asks: 


Why not substitute in divorce courts the modern philosophy of diagnosis and 
therapy for that of guilt and punishment? Instead of determining whether a 
spouse is guilty, why not try to diagnose and treat, to discover the fundamental 
causes, then bring to bear all available community resources to remove or rectify 
them? 


Today, the knowledge that one can always get a divorce without too much 
effort or expense or delay takes away much of the idea of the permanence of 
marriage. As a result, in many circles, marriage is no longer looked upon as 
a permanent affair. All John or Jane has to do is raise the necessary money to 
hire a lawyer, decide what “grounds” they are going to use, and then go into 
court. The grounds vary from state to state. In a few states, a wife can get a 
divorce simply by proving that her husband eats crackers in bed, and although 
she has told him the habit annoyed ‘her, he refused to quit. This comes under 
the head of mental cruelty. In one state, divorce can be granted only if either 
spouse can prove his or her partner is unfaithful, and the proof must be in the 
form of pictures of the erring partner in a state of intimacy with a member of 
the opposite sex, or in statements from witnesses of such a situation. In every 
state, however, divorce grounds include infidelity; most add drunkenness, phys- 
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ical cruelty and desertion. These grounds stem from our traditional views on 
what constitutes “sin”—but are now merely pegs for the law to hang a divorce 
decree on. 


To begin with, everybody believes divorces break up families. This is not so. 
The broken family is not the result of divorce. Divorce is the result of the 
broken family. In the last 12,000 cases coming before me the spouses had 
already been separated—the families broken—an average of over two years 
before getting their divorces. 


Marriages fail because of the failure of the individuals who marry. Marital 
unhappiness must have a cause. That cause can be found, with few exceptions, 
in the character defects of Jane or John or both. Here’s a typical case I re- 
member: 


John was unfaithful. He was unfaithful because Jane wouldn’t have “any- 
thing to do with him.” She wouldn’t have “anything to do with him” because 
John stayed out nights and got drunk. He stayed out and got drunk because 
Jane nagged. She nagged because John didn’t make as much money as she 
wanted. John kept changing jobs and didn’t provide well because he was dis- 
couraged. He was discouraged because Jane kept spending beyond his means. 
Jane was extravagant because she had been spoiled in her youth. John had 
never learned the virtues of hard work and perseverance; he preferred his own 
pleasures. Jane had never learned the virtues of encouragement, cooperation 
and self-sacrifice. Both were fundamentally selfish. That’s really why their 
marriage failed. 


There is ample evidence that even sexual incompatibility is often merely the 
result of underlying selfishness, usually on the part of both spouses. In most 
cases it can be corrected, or greatly improved, by medical or psychological or 
psychiatric treatment—#f the parties so desire. Moreover, there are still count- 
less couples who have the strength of character—the selflessness—to put up 
with genuine sexual incompatibility. 


However, the idea of guilt and punishment is so deep-rooted in all American 
thinking that perhaps we'd better go into a little detail to explain how this idea 
does more harm than good, how it is at the bottom of much that is wrong with 
divorce. 


When Jane finally goes to court for a divorce, she thinks she is suing John. 
That’s the way the papers read. That would be true if she were after alimony, 
for then she would ask the court to order John to pay money; she would get a 
judgment against John personally. But we're talking only about divorce, and 
in straight divorce Jane doesn’t seek anything from John and she doesn’t get a 
judgment or decree against him. 


This is because a divorce suit is not a request for the state to do something to 
a person or to require a person to do something. It is not an action against a 
' person. It is a suit against or upon a thing, a request that the state wipe out or 
remove or dissolve a thing. That thing is invisible, but the eyes of the law can 
see it. It is the legal marriage status. 
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Or we might say Jane asks the court to cut the purely legal tie still binding 
the parties, the thing the old judges with perhaps unconscious humor used to 
call the chain of matrimony. 


The point 1s that Jane’s divorce decree does not operate on John, but on a 
thing. The way it divorces Jane and John is by dissolving that legal status. 


So what? Well, no self-respecting state would do anything to a person unless 
that person were guilty of something. Must we therefore find a thing guilty 
before we can dissolve it? Must that invisible, legal chain be a drunkard? 


Now if, as the American Bar Association committee hopes, divorce is to be 
made helpful, constructive, preventive, what good can it do to find somebody 
guilty? In a way the shattered romance of Jane and John is like the shattered 
leg of a patient brought to the hospital. If the leg be hopelessly shattered, 
utterly beyond help, the surgeon will decide to amputate. That would be best 
for the patient and indirectly for society. But if the surgeon thinks the leg can 
be saved he will set the bones, cleanse the wounds, and give the healing power 
of Nature every possible chance to do its work. He doesn’t have to know who 
was guilty of breaking the leg. 


The idea of guilt isn't really necessary and it is really harmful. Since the 
law provides “no divorce without proving John guilty,” many people have the 
idea that the converse should be true and that for every guilty John there ought 
to be a divorce. Appalling thought, but true! 


People are learning fast how this antiquated idea actually serves to put a 
premium upon many forms of wickedness. The applicant who can testify to 
the most villifying facts with the most vindictiveness comes through easiest and 
best; and if the true facts are trivial, the applicant exaggerates them until the 
stupid law is complied with; and in the many cases where there isn’t even a 
trivial fact which can be magnified into something of sufficient legal weight, 
the applicant manufactures evidence out of whole cloth. 


In the opinion of the ABA committee, these evils stem largely from our 
blind and useless adoption of and adherence to the doctrine of guilt and punish- 
ment; the idea that all we need do is prove stmebody guilty in a sort of crim- 
inal trial. And the committee believes something should be done about it now. 
We suggest throwing out the window the whole false premise of guilt and pun- 
ishment. (Don’t be nervous! The committee has something better to offer.) 


Is a divorce trial a contest, a court fight between a husband and wife, one 
seeking, the other opposing the divorce? No. In an overwhelming majority 
of cases, the trial is a sham battle against the little man who isn’t there. John 
really isn’t there, literally, because he knows if he were to show up it might 
spoil everything. He wants the divorce as much as Jane—maybe more. So 
there is almost never a real contest on the question, “Shall there be a divorce?” 
Only one side is heard. (The court battles you read about are over dollars, not 
divorce—alimony, property, child support, and occasionally custody of chil- 
dren. ) 
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Yet all the forms and procedures the law sets up are for antagonistic lawsuits 
and they serve only to drive the parties farther apart. The law compels Jane 
to sue John. The case is titled: “Jane Doe vs. (against) John Doe.” Jane must 
make public, written accusations against John. She must come into court and 
publicly swear to things against John. She must bring witnesses into court who 
likewise testify against him. And if, as happens once in a great while, she fails 
to paint John black enough the first time, she merely profits by her experience 
and comes back later with enough smear to blacken a regiment. 


The ABA committee thinks it is unrealistic to wage sham battles; that it is 
silly to set the stage for a prize fight with referee, seconds and all the trappings, 
and then have only one fighter appear and engage in mere shadow boxing. It 
is positively harmful to have procedures that can only build up bitterness and 
intensify antagonism. The committee suggests doing away with this false 
premise, these forms and procedures for contentious litigation, and substituting 
a realistic, sensible and positively helpful method. 


A Nevada legislator recently introduced a bill to provide for divorce by slot 
machine. Divorce seekers reaching Nevada would register for a $5 fee. This 
fee would buy each a special key to a combination juke box, time clock and slot 
machine. They would be required to use their keys on the machines for forty- 
two consecutive days. This would automatically record the fact they had spent 
the statutory six weeks in the state necessary for divorce. On the forty-second 
day the divorce seeker would insert in her machine 200 especially coined dol- 


lars, minted of Nevada silver. Lights would flash. Wheels would spin. The 
juke-box section would give forth the first two lines of America. As the music 
died away, a pretty divorce decree would pop out of a slot. It would be com- 
plete with multicolored ribbons, the imprint of the great seal of Nevada, and 
the signature of the district judge. 


Sound fantastic? Well, it isn’t. We now have slot-machine divorce in almost 
every state. Aside from the difference in time required, the only difference is 
that our divorce courts resemble human rather than mechanical slot machines. 
First the divorce seeker inserts a petition into the legal machine. Then she goes 
through an ordained ritual just as ignoble as the Nevada scheme. Then out 
pops her decree. 


Although divorce by mutual consent is common in almost every state, the 
idea is utterly abhorrent to the law. The law goes to great lengths in an effort 
to avoid anything even faintly resembling divorce by mutual consent, but it 
is an ineffectual effort. If both parties agree to a divorce, that is collusion and 
divorce is forbidden. What is really forbidden is agreement. Yet, as everybody 
knows, a vast majority of cases are agreed-to cases. So, in a given case everybody 
must pretend not to know it. 


Here are a few further samples of unsound thinking, firmly embedded in the 


law: 


1. A divorce may be granted only in the state where the plaintiff has his 
legal domicile. Now domicile is a state of mind. You may be actually living in 
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Ohio yet, because of your state of mind, choose to be “domiciled” in Florida. 
But it is the community where you actually live that is adversely affected by 
your marriage failure—not the distant state which you say is your home. (Note: 
a social investigation of your marriage could be made only where you have been 
residing a reasonable length of time.) 


2. If both parties are guslty, then by the doctrine of recrimination neither 
may be granted a divorce. Yet when both are “guilty” there is often greater 
social need for divorce than when just one is proven “guilty.” 


3. If the “innocent” spouse forgives the “guilty” one, that is condonation, 
and there may be no divorce unless there is renewed “guilt.” You and I were 
taught that to err is human, to forgive, divine. But the law penalizes the spouse 
who forgives, and puts a premium upon vengefulness and vindictiveness. And 
thus the law punishes honest attempts at reconciliation. 


In the thinking of the American Bar Association’s special committee on di- 
vorce, all these examples of prevalent thinking, as embodied in the law, are 
fallacious. They are vicious fictions, pernicious snares and delusions. We would 
utterly abolish them ail—the doctrine of guilt and punishment, the forms and 
procedures for antagonistic litigation, the doctrines of domicile, collusion, 
recrimination and condonation. 


And what kind of divorces would we have instead? 


To take care of family and personal problems, the progressive juvenile court 
is equipped with a staff of highly trained specialists. A family court for marital 
problems would have to be similarly staffed. It would probably require the 
social case worker, psychiatric case worker, marriage counselor, clinical psy- 
chologist, psychiatrist, and so on. In addition, like the juvenile court, it would 
regularly invoke the services of the legal profession, the church, school, private 
agency, public agency (police, recreation department and so on) and all avail- 
able community and institutional resources. 


In practice the new idea might work out something like this: When Jane 
decides the time has come, she retains a lawyer to “file for divorce.” But in- 
stead of preparing a petition setting forth her bitter accusations against John, 
the lawyer takes Jane to the new Family Court, where she files an application 
for the “help” or the “remedial services” of the state. Instead of the case being 
titled: “Jane Doe vs. John Doe,” it is titled: “In the Interest of the John Doe 
Family.” (This simple change is significant of the whole fresh approach.) The 
lawyer would remain definitely in the picture as both Jane’s advocate and an 
officer of the court, playing a role beneficial to his client by assisting the court 
to get at the whole truth. 

Immediately the trained personnel of the court would commence an investi- 
gation to determine mot whether John or Jane has broken his or her marriage 
vows, not whether they—or either of them—are “guilty” but to get at the seat 
of the trouble, the underlying, fundamental factors causing the marital rift. 


Following this diagnosis—and along with it—would come the therapy, the 
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help, the healing. After a reasonable period of treatment—perhaps two months, 
possibly two years—final report of the investigation, with recommendations, 
would be submitted. The final report might read that the trouble had been 
located, the obstacles removed, and that all is now quiet on the Doe home front, 
whereupon the case would be dismissed. 


On the other hand, the report might read that everything had been tried, 
every technique exhausted from simple case work to psychiatry, and the sit- 
uation appears hopeless. Of course the judge would not be bound by any rec- 
ommendation and he would be free to pursue such further lines of inquiry as 
he saw fit. But in any event, his guiding star would be: “What is best for this 
family?”—and consequently, best for society—just as in juvenile court the 
guiding star is: “What is best for this child?” 


If the judge be convinced that the case is utterly hopeless and that nothing 
can be gained by further efforts at marriage mending, something in the nature 
of “banns of divorce,” as suggested by Lord Merriman, President of the Eng- 
lish Probate, Divorce and Admiralty Division of the High Court of Justice, 
would be issued. If nobody objected, a decree would be entered without the 
necessity of any verdict of guilt. 


A public trial would be entirely eliminated by the plan just outlined. Once 
it has been clearly determined that Jane and John’s marriage is unquestionably 
dead, that no spark of life remains which could by any amount of effort or 
skill be revived, there is no humane reason why the court should not be able to 


perform the necessary operation quietly and privately and mercifully, much as 
a surgeon operates upon a person. After all, what virtue is there in shaming, 
dishonoring or humiliating the wretched and miserably unhappy persons who 
stand before the court? 


We should also consider whether, if each state enacted a uniform divorce 
law, facing facts and aiming to protect family life, the “divorce mills” might 
not be put out of business. 


The National Association of Women Lawyers has been valiantly in the fore- 
front of the movement for uniform state laws on divorce. This is not just be- 
cause our “sisters-in-law” dislike legal messes and feel sorry for unfortunate 
New Yorkers with Reno divorces who don’t quite know whether they’re single 
or still married. After all, these “migratory” divorces are only about 3 per cent 
of the grand total. 


The women lawyers have a further aim—and their “brothers-in-law” join 
with them. The drafting of a model state law on divorce and marriage would 
be a momentous undertaking. It would take some years of study and effort 
on the part of the best brains in law, religion, medicine, education, sociology, 
psychiatry and other sciences. But it is certainly not unreasonable to expect a 
remarkably sensible, realistic, humane and constructive piece of legislation to 
emerge from so much talent and effort. Then if the legislature in only one state 
should adopt it, some good would have been accomplished; and when a num- 
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ber of states adopt it, a great stride will have been taken toward the protection 
of family life. 

But do not think that when we get mew divorce laws of the right kind the 
problem will be licked. The ABA committee cannot emphasize too strongly 


that laws alone solve no problems. It is the way a law is enforced, carried out, 
administered, that can make it good or bad. 


The kind of law the ABA committee is thinking about would be worthless 
without the right kind of courts to administer it—the new-type Family Court. 
But the court would not be something made of stone or brick or mortar. It 
would be people—the trained specialists and their helpers. Everything would 
depend on the quality of the people. And the quality of the people would de- 
pend on their employer and superior officer, their judge. Thus everything 
would depend on the quality of the judge. 


It is easier to stem a flood at the source than the outlet. So the ABA com- 
mittee has been thinking about marriage laws too. 


England has a new provision in its divorce law affecting marriage. It forbids 
any person to seek divorce until after three years of marriage. This law was, 
passed at least partly in the hope of putting the brakes on the hasty and ill- 
considered marriage. If Jane knows full well that when she marries John she 
will be stuck with him at least three years before she can get rid of him legally— 
no matter what a villain he may turn out to be—chances are she will use her 


head a little bit more, investigate a little more carefully, before plunging into 
matrimony. The ABA committee, knowing that close to one-fifth of American 
divorces occur while the parties have been married less than three years, be- 
lieves this English plan is worthy of consideration. 


STRENGTHENING MARRIAGE LAWS 


Moreover, there must be some strengthening of our marriage laws. As the 
law now stands, if Jane and John can’t get married when and where they want 
to, they never have to wait long or go very far or spend very much to get around 
the law where they live. Into the next county or across the state line they go 
and back they come married. 


I call these elopements or runaways “migratory marriages.” I mean a mar- 
riage in which the license is obtained or the ceremony performed in some place 
where neither Jane nor John lives. Few people realize how common this is or 
what a bad thing it is. In the last 12,000 divorce cases coming before me one 
out of three followed a migratory marriage! 


Many times the evidence in court shows that the migratory marriage was 
not, in fact, a true marriage. Of the three things necessary to make a marriage 
—persons, sex and duration—two were conspicuously absent. Sometimes al- 
most any person of just a few hours acquaintance would do. And the matter 
of duration or permanence was farthest from their thoughts. What the parties 
wanted above all else was to go to bed together without danger of interference. 
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So Jane and John slip off to their Gretna Green and call upon the state 
(through its marriage-license clerk and its justice of the peace) or the church 
(through some not-so-careful parson). And these agencies for sickly senti- 
mental reasons—“all the world loves a lover”—or for money reasons, become 
parties to the evil transaction by giving their license and sanction and blessing, 
not to true marriage but to legalized fornication. The ABA committee suggests 
that some attention be paid to a uniform law to curb the vicious migratory 
marriage. 


The ABA committee recognizes the importance of education for marriage, 
but does not believe it is a cure-all. John and Jane once insisted upon consulting 
me under the mistaken notion I was a tamily counselor. Their marriage was 
fast going to pieces. This John was a Ph.D. and Jane had a master’s degree. 
I got out books, pamphlets, articles. They had read them all. They knew the 
answers better than some of the authors. They had taken courses in college. 
Yet despite all their education, their marriage ultimately crashed. Why? Be- 
cause they didn’t really want it to succeed. 


So the ABA committee sees the need for something beyond mere education. 
For want of a better term it might be called imspiration. All the education in 
the books is useless unless Jane and John are inspired with an imperishable de- 
sire, an unquenchable urge to make a go of their marriage. 


Of course the best education and inspiration for marriage stem from the 
church in the first instance, and from the home. The trouble is that the church 


just simply doesn’t reach large segments of our population. In the past three 
years less than 10 per cent of the thousands seeking divorce before me have 
admitted that they attended any church—much less that they were communi- 
cants of any religious faith. 


As to the home, the cold, hard fact is that too many parents are inadequate, 
just simply not equipped to do a good job of education and inspiration for 
marriage. If otherwise, where do all our divorce seekers come from? 


When Jane and John appear at the window to apply for a license to enter 
upon the all-important career of marriage, all the state requires of them is that 
they have two dollars. In most states they also must pass a blood test to prove 
they do not have syphilis, but none to prove they are free from a hundred other 
diseases of soul or mind as well as body, which could be far more damaging 
than syphilis. 


The state is adversely affected by marriage failure. Every time a home is 
broken the state is hurt, as well as the children and the spouses. So why is it 
illogical for the state to step in and meet the deficiencies of the home and take 
care of those whom the church can’t reach, by requiring preparation for the 
career of marriage—by compulsory education and inspiration for marriage? 
Many thoughtful persons have reached the conclusion that the state has not 
only the right but the duty to require a reasonable degree of education and 
inspiration for marriage on the part of each couple applying for a marriage 
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license before issuing such license and conferring upon them the legal status 
of marriage. 

The committee of the American Bar Association—an organization of over 
40,000 of the country’s leading lawyers—started by thinking about divorce 
from its beginning, getting right down to bedrock. Its principal aim is to 
protect family life by making our divorce laws helpful, not harmful; construc- 
tive, not destructive; preventive, not punitive. The unhappy folks who wind 
up in divorce court have for the most part been living in hell. What they need 
is not more hell but help! 
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ADOPTION PROCEDURE IN KANSAS 


By MARVIN E. LARSON 
Professor of Law, Washburn Municipal University School of Law 


INTRODUCTORY 


With the prospect of the examination of the usual probate proceeding, such 
as the administration of an estate or determination of heirship, by a meticulous 
title examiner, who is usually filled with an abundance of caution, most of the 
probate work in Kansas is rather carefully worked out. There is unusually fine 
guidance in this field, found in the Kansas Bar Journal,’ and more particularly 
in the Judicial Council Bulletin in the ecxellent work on forms and procedure 
by Mr. Randall Harvey of the Topeka, Kansas Bar.’ In addition, the average 
lawyer has had considerable experience in the field. 


But what of another probate proceeding—an adoption? An examination of 
the proceedings for the past several years filed in the State Department of Social 
Welfare indicates in some cases a lack of understanding of the proceeding and 
in too many cases a lack of the careful protection of the purpose and object of 
the proceeding that is usually found in the probate proceeding in relation to 
property. 

Certainly, it would seem that the adoption of a child is fully as important pro- 
cedurally as a property proceeding. The adopting parents, who have paid for 
the legal services should be secure in their right and title to the child; the child, 
who is usually helpless in the matter should be assured of stability in the relation- 
ship the law has created for him; and the claims and rights of the natural parents 
or of any guardian, agency or other claimant of the child should be effectively 
terminated. As Claude E. Love, of the Oklahoma City, Oklahoma, Bar puts it, 
“In no field of the law does the lawyer establish the closely intimate and per- 
sonally fiduciary relationship that he does when he acts as a legal mid-wife in 
the re-birth of a child in an adoptive family.” It goes, I believe, without argu- 
ment that the lawyer owes a unique and special responsibility to his clients, to 
the child and to the public when the matter of an adoption is presented to him. 


This, then, is an effort to point out some of the procedural and jurisdictional 
aspects of adoption which relate to the validity of the proceeding and to the 
security of the child in his relation with his adoptive parents. In this connection, 
it should be kept in mind that adoption is a status which may last for a good many 
years; often it happens that no issue arises concerning the adoption until the 
adoptive parents die and the adoption proceeding is questioned in connection 
with the child’s right to inherit. This might not occur until forty or fifty years 
after the proceeding. The status or bundle of rights and obligations created by 
the adoption do not necessarily remain in the immediate jurisdiction of the 
adoption court. Indeed, it is possible that the status may be subject to tests by a 
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number of different states as well as by the federal courts. Therefore, a lawyer in 
Kansas, which state is committed by statute to a liberal interpretation of adop- 
tion laws,* cannot always rely on the rule of liberal construction, because the 
proceeding might be tested by a jurisdiction which holds to the rule that adop- 
tion being in derogation of the common law, must be strictly construed.” This is 
particularly ¢ true in relation to determining whether or not the adoption court had 
jurisdiction.° 


ELIGIBILITY OF THE PETITIONER 


Taking up the procedural problems in the order in which they arise, two ar- 
rive concurrently. Do you have a client who is eligible to become an adoptive 
parent? Is there an eligible subject for adoption? The statute in Kansas is broad, 
saying that “any adult, or husband and wife jointly, may adopt any minor or 
adult as his child in the manner herein provided; but one spouse cannot do so 
without the consent of the other.”’ The word “any” would seem to eliminate 
any question as to the eligibility of non-residents as prospective adoptive parents,® 
and would seem to eliminate any question as to the eligibility of a non-resident 
child or adult as the subject of adoption.? The only limitations appearing are 
that the petitioner must be an adult, although if a husband and wife jointly are 
the petitioners, majority apparently is not required, and if the petition is by a 
married person, he is eligible as an adoptive parent only if his or her spouse con- 
sents to the adoption. However, the statute must not be read as conveying an 
absolute right on the eligible parties. The languafe “may adopt” is permissive 
only and the statute must be considered in view of the consent section’® and the 
venue section'' and the section which grants discretion to the probate court.’ 
The statute should be considered as jurisdictional and if a petitioner does not 
meet the requirements of this section, the court has no jurisdiction, and his peti- 
tion should be dismissed.’* If he does meet the requirements of the statute, then 
all he has is the right to have the matter of his particular petition adjudicated by 
the court. 


Counsel occasionally have raised questions as to the application of the section 
in cases of step-parent adoptions. When one parent dies, is the second spouse of 
the survivor, who wishes to adopt the child of the former marriage, required to 
join the child’s parent in the petition so as to make it an adoption by “husband 
and wife jointly”, which creates the anomaly of a parent adopting his own child, 
and if the natural parent of the child consents to the adoption by her spouse, does 
it affect the natural parental relationship? Such questions are answered by GS. 
1949, 59-2103. It would appear that proper procedure be by petition of the step- 
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parent alone, and that the consent of the natural parent be worded to include his 
or her consent both as parent of the child and spouse of the petitioner. 


Section 59-2102 requires that any child adopted shall assume the surname of 
the adoptive parent, and G.S. 1949, 65-142a requires the issuance of a supple- 
mental birth certificate showing the change. Because of this, the adoption pro- 
cedure has on occasion been used solely for the purpose of changing a child’s 
name to that of its natural parents, in cases where the child was born prior to 
marriage of the parents and the birth recorded in the mother’s maiden name. No 
harm can result, of course, from such procedure, but it does seem that there is 
nothing presented to the probate court, since it cannot make the child any more 
the petitioner's child than it already is, and that the proceeding in such instances 
is really nothing except one for change of name, jurisdiction of which is given 
to district courts by G.S. 1949, 60-2302. 


A proceeding by a mother to adopt her own children in order to sever relations 
between them and their step-parent who had adopted them in a previous pro- 
ceeding was described by the California Supreme Court as “an utter nullity”." 
The court reasoned that adoption proceedings related to the creation of the 
parental relations between persons not so related and that it was, therefore, 
“unthinkable” that a natural parent could legally adopt his own children.’? In 
Massachusetts, under the corresponding statute in that state, the court saw no 
impediment to an adoption by the mother of an illegitimate child.'° However, 
the statute in Massachusetts includes a provision interpreted by the Massachusetts 
Court as specifically authorizing minors to adopt their own children, and by 
interpretation concluded that adults also were authorized to adopt their own 
child. In New York, it is specifically held that the corresponding section of its 
adoption law, which reads in part, “an adult unmarried person. . . may adopt 
another person”, allows a mother to adopt her own illegitimate child.'’ The case 
is authority for the use of the adoption proceeding for the purpose of changing 
the name of the child. The mother, in order to conceal the illegitimate birth of 
the child, had registered its birth in a surname other than her own but had main- 
tained the child in a boarding home for over three years. Her petition gave as 
grounds her desire to give the child her own name, a better status, and to forestali 
any claim she had abandoned it. The Court said: 


“Adoption appears to be the only course open to her to promote fully the welfare of 
her child. For some purposes she does not need to adopt. Without an adoption, she 
alone has the right to the custody of her child; and rights of inheritance exist between 
them. The natural father has no rights whatever. As for the rest, if this mother were 
to apply to the County Court for an order to change the name of her child, she would 
be required by the statute (Civil Rights Law § 62), to describe herself as the parent; 
and to justify her omission to notify “the father”; and thus the fact of illegitimacy 
would be made manifest. The order would have to be published in a newspaper. 
Such procedure would leave the child more embarrassed than ever by illegitimacy.” 


14. Marshall v. Marshall, 196 Cal. 761, (1925), 239 Pac. 36. 
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Apparently, in Kansas there is nothing to preclude the adoption of other 
relatives—and nothing in the statute requires an age differential between the 
parties, such factors being matters for the consideration of the court in the exer- 
cise of his judicial discretion but not constituting legal impediments. 


There is authority that a guardian may adopt his ward and the fact that the 
guardian who consents might also be the person who makes the adoption, does 
not render the decree void.'* However, there are no decisions on the point in the 
last fifty years, and it would seem that the usual rule, that the guardian may not 
act in any situation where he has a personal interest,'? should apply, and that if 
a guardian wants to adopt his ward, and a situation exists so that the guardian’s 
consent is necessary, the guardian should resign when he petitions for the adop- 
tion, and a new guardian be appointed and qualified to give the consent. 


Obviously, an insane or otherwise incompetent person cannot properly peti- 
tion for the adoption of a child, either in person or by guardian, because of the 
highly personal nature of the relationship sought to be established by the action.”° 
If a person were married to an insane spouse, he also would be ineligible as an 
adoptive parent, since it would be impossible for the insane spouse to consent to 
the adoption. 


VENUE 


No field of the adoption law is so difficult as the question of venue,”! and a 
great many more adoption proceedings have failed of their intended effect by 
reason of an error of the court as to venue than in any other area. It should first 
be observed that the Kansas law is unusual in that it has a separate venue section. 
No classification of the law in relation to adoption includes the topic, “venue”. 
In most jurisdictions, the venue is set in the part of the statute conveying the 
power to a particular court or courts to grant adoptions, and the matter of venue 
is treated entirely as a matter of jurisdiction. The lawyer, therefore, must ap- 
proach the venue problem with extreme caution since an error here may at some 
time cause the child a serious loss as to his expectations under what he had sup- 
posed to be a legal status. 


The applicable portion of the Kansas statute reads:?7 


“Proceedings by a person seeking to adopt a child shall be had in the county of the 
residence of such person if he is a resident of the state. If such person is a non-resident 
of the state, such proceedings shall be had in the county in which the child to be 
adopted resides, except that if the child is in the custody of an institution or agency 
authorized by the laws of this state to place children for adoption, such proceeding 
shall be had in the county in which such institution or agency is located.” 
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The first question arising is the meaning of the words, “resident” and “resides” 
as used in the statute. G.S. 1949, 77-201 provides: 


“In the construction of the statutes of this state the following rules shall be observed, 
unless such construction would be inconsistent with the manifest intent of the legis- 
lature or repugnant to the context of the statute: . . . Twenty-third. The term ‘resi- 
dent shall be construed to mean the place adopted by a person as his place of habita- 
tion, and to which, whenever he is absent, he has the intention of returning. When a 
person eats at one place and sleeps at another, the place where such person sleeps 
shall be deemed his residence.” 


In Kansas the word residence is synonymous with domicile and it would 
appear that the intent of the legislature was to exclude temporary residence 
within the county or mere presence in the county as conveying jurisdiction to 
the court for the purpose of an adoption hearing. This is especially apparent 
when the entire venue section is read and it is observed that for purpose of a 
guardianship of the person, mere presence of the alleged incompetent is suffi- 
cient, as distinguished from “residence”. By the language of the statute, “Pro- 
ceedings for the appointment of a guardian of the person may be had in the 
county of the ward’s residence or where he may be found”.”? As to adoptions, 
the statute uses the more affirmative word “shall”, making the venue as a man- 
datory matter that of the county of residence of the petitioners if they are resi- 
dents of the state, and if non-residents, the venue that of he child’s residence 
except where the child is in the custody of an agency or institution. A child’s 
residence is that of its father, if the father is dead, or if the child is illegitimate, 
then its residence is that of the mother. A child cannot acquire residence except 
through a natural or legal guardian.”* 


In a majority of adoptions the problem of venue is simply a matter of filing 
the petition at the local court. But it is surprising how often the lawyer is con- 
fronted with a client who wants his action filed in some county other than his 
own residence. Individuals have many reticences in connection with their family 
affairs. Many times it is unknown in the community that the child is not the 
child of the petitioners. Therefore, they request the lawyer to file the petition in 
some other county to conceal the adoption from local citizens and officials. Some- 
times, the purpose is to conceal the identity of the natural mother from local 
persons. And occasionally, non-residents of Kansas seek to adopt in the Kansas 
courts a non-resident child for reasons known only to the individuals. In such 
cases, counsel is faced with a serious problem. Naturally, he wants to earn the 
fee, but also, he wants to meet his legal, social and moral obligations to society 
and the child by furnishing a valid decree of adoption. 


The problem presented by the case of non-resident petitioners for the adoption 
of a non-resident child presents first the problem of whether jurisdiction has 
been conveyed by the legislature to the Kansas court to hear and determine such 
a case, and secondly, it presents a problem of private international law, or of 
conflict of laws, as to whether the state has the power to grant jurisdiction in 
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such cases to the court. As to the first, it seems clear that the Kansas statute” does 
not contemplate that the probate court will hear petitions of non-residents for 
the adoption of non-resident children. It expressly provides that if petitioners 
are residents of the state, the petition shall be filed in the county of petitioner’s 
residence, and expressly provides that if petitioners are non-residents, the petition 
must be filed in the county of the child’s residence, or if the child is in the legal 
custody of an agency or institution authorized to place children for adoption, the 
proceedings must be had in the county in which the institution or agency is 
located. No provision at all is made for the probate court of any county to hear 
the petition of a non-resident person for a non-resident child. Thus, under the 
Kansas act, there is no attempt to convey jurisdiction to the probate court for 
such adoptions. 


Even though the statute were construed to permit such an adoption, the second 
problem arises; that of whether Kansas as a sovereign state has the power, as a 
matter of private international law, to alter status of non-resident persons, so 
that the decree would be within the full faith and credit clause of the federal 
constitution. There is not a great deal of authroity on the matter, but as a matter 
of general principle, it would seem that a state may not effect a change of status 
which involves the rights and liabilities of a child, of the natural parents, of the 
adoptive parents and which in addition has a substantial relation to the public 
interest of the respective communities affected, when all of the parties and 
interests involved are beyond the territorial limits of the state.?° That such power 
does not exist, is recognized by Goodrich who says, “No suggestion has been 


found that there can be adoption where none of the parties is domiciled”.*’ Beale, 
a firm adherent to the principles of domicillary or territorial limitations on juris- 


diction, asserts that: . The state of the child’s domicile alone can safely and 
with due attention to the welfare of the child exercise such a power”.”® Generally, 
the rule is stated that adoption is a matter over which the state of the domicile 
has jurisdicion and that if all of the parties are not domiciled in the same state, 
adoption can be accomplished by compliance with the law of the domicile of 
either adopting parent or adopted child.*? The Restatement, Conflicts of Laws, 
Section 142, very cautiously limits the jurisdiction for adoption as follows: 


“The status of adoption is created by either: 

(a) The law of the state of domicile of the adoptive parent if it has jurisdiction over 
the person having legal custody of the child, or if the child is a waif and subject to 
the jurisdiction of the state.” 


Where the state of Kansas has jurisdiction over the child by reason of the 
child’s residence, and the non-resident adoptive parents petition for the adoption 
in a county other than that of the child’s residence, or where the state of Kansas 
has jurisdiction of the adoptive parents by reason of their residence within the 
state, and the petition is filed in a county other than their residence, another 
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problem is presented. This problem would appear to be one strictly of venue 
rather than jurisdiction. In such instances, in view of the mandatory language 
of the statute as to the county of filing, the probate judge should dismiss the 
petition for lack of venue. If he does not, the better reasoning would seem to 
be that the judgment is not void. There are no Kansas cases on the subject, but 
the reasoning in divorce actions where the court did not have venue would seem 
applicable, under the doctrine that the parties having submitted to the jurisdic- 
tion of the court, are estopped to deny its jurisdiction.*° However, the theory of 
these cases would be applicable only where there was a consent filed by the 
natural parent, since otherwise there would not be a submission to the jurisdic- 
tion of the court. Also, the theory might apply in an adoption under sub-division 
(5) of the consent section?’ where the parental right had already been severed. 
In other cases, under sub-divisions (3) and (4) of the consent section, the pro- 
ceeding is adversory and the rule as to guardianships, in which it has been held 
taibate v0 file in the proper county is jurisdictional, would be more nearly appli- 
cable. 


There is some authority in other states that where the adoption action was 
filed in a county other than prescribed by statute, the resulting judgment is not 
void for want of jurisdiction.** The rule that the statutory requirements as to 
residence of the parties must be followed strictly to give the court jurisdiction to 
render a valid decree appears to be the rule in a majority of the cases.** A lawyer, 
therefore, in filing a petition, or a judge in taking jurisdiction of a case, in a 
county other than the one prescribed by the venue section cannot be confident 
that the resulting decree will be valid. In the first place, he cannot be sure of the 
Kansas law; and in the second place, the validity of the decree might be tested 
in a jurisdiction other than Kansas where the majority rule might be applied.*’ 
At best, the client’s reason for filing the petition in other than the proper county 
is for a reason not nearly so important as the rights and security of the child; at 
worst, it may be for the purpose of committing fraud on an interested party. 


CONSENT 


The following is the Kansas statutory provision for the consent required to 
adoption: 


“Before any minor child is adopted, consent must be given to such adoption: (1) By 
the living parents of such child. (2) By the mother of an illegitimate child: Provided, 
if the father of such illegitimate child has acknowledged paternity and has assumed 
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the duties of a parent, his consent shall also be required. (3) By one of the parents 
if the other has failed or refused to assume the duties of a parent for two consecutive 
years or is incapable of giving such consent. (4) By the legal guardian of the person 
of the child if both parents are dead or if they have failed or refused to assume the 
duties of parents for two consecutive years. (5) By the proper authority of any char- 
itable institution or child welfare agency authorized by the laws of this state to place 
children for adoption when such institution or agency has acquired custody and legal 
control of the child for the period of minority. In all cases where the child sought to 
be adopted is over fourteen years of age and of sound intellect, the consent of such 
child must be given. Consent in all cases shall be in writing, acknowledged before 
an officer authorized by law to take acknowledgments. Minority of a parent shall not 
invalidate his consent.’ >6 


The language of the statute is mandatory in its terms as to the requirements 
of a consent to every adoption, and there the matter of the appropriate consent 
in every adoption is a jurisdictional matter. The statute, with emphasis supplied, 
reads in part: “Before any child is adopted, consent must be given to such adop- 
tions”. It seems impossible to construe this language as meaning anything except 
that in every adoption case, the suitable consent must be filed as a condition pre- 
cedent to the court’s power to proceed with the adoption. 


It is almost uniformly held that consent of living parents, where required by 
statute is jurisdictional.’’ It is also recognized that consent of parents may be 
dispensed with by statute where parents by conduct have forfeited their rights.**® 
In such cases, there must be a judicial finding that the prescribed misconduct of 
the parents existed, such finding being necessary to the court's jurisdiction to 
grant the adoption.” Furthermore, such proceeding is adversary as to the parents’ 
interests and rights, and notice to the parents of the proceeding is essential.*° 


The five situations provided for in the consent section will be discussed in the 
order of their appearance. The first is very simple, being that of the situation 
where the living parents consent. If both are living, then both should sign the 
consent; if only one is living, then the petition should allege that fact, and the 
consent filed would be that of the remaining parent. To comply with the latter 
part of the statute, the consent must be in writing and acknowledged. In general, 
it is the genuineness and reality of the parents’ consent which gives the court jur- 
isdiction, rather than the form of the consent,*! but in view of the strict con- 
struction given adoptions in some jurisdictions, and particularly in view 
of the holding in some jurisdictions that compliance with the statute must be 
strict if the language is mandatory,*? as it is in the Kansas act, counsel should 
secure a properly drawn and acknowledged consent.‘? The problem of an inade- 
quately worded consent or of one not properly acknowledged should never arise 
where the lawyer draws the consent form, and usually arises only where the 
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client brings a letter or other lay communications purporting to be a consent. In 
such cases a proper consent should be procured, in view of the importance of the 
consent to the validity of the proceeding. 


A rather frequent problem is where the parent has executed a consent which 
is general. That is, one which merely consents that the child may be adopted by 
any person chosen by a particular party, or that it may be adopted by proceedings 
in any probate court in the state of Kansas, the parent having left the child with 
someone or with some agency other than an authorized child-placing agency for 
placement.** Often in such a situation a consent to the specific proceeding cannot 
be obtained because the whereabouts of the parent is not known. Obviously, a 
consent that particular petitioners may adopt is sufficient; equally obvious is that 
a consent that particular petitioners may adopt is not sufficient to permit an adop- 
tion by strangers to the consent. What, then, is the status of the consent which 
does not relate to a particular proceeding nor to particular petitioners? Turning 
first to the statute, a strict interpretation of the language leads one to conclude 
that consent to the particular proceeding was intended, the language reading, 
“Before any minor child is adopted, consent must be given to such adoption”. 
Had the words, “to such adoption” been omitted, an easier problem would be 
presented, since then the indicated legislative intent is that the consent refers 
merely to permission that the child be adopted. “Such” has been defined as “an 
adjective, meaning the one previously indicated, characterized or specified”,*° 
which in this statute would make it refer to the adoption of the particular child. 
What else in the statute indicates a specific intent or requirement that the consent 
must be to a particular proceeding? In this connection, sub-division (5) is im- 
portant since it provides in effect that the consent of an agency forthe placement 
of children is sufficient only where the agency is authorized by the laws of the 
state to place children, and where the agency has acquired control and custody of 
the child for the period of minority. Other sections of the statute provide a spe- 
cific procedure, for the surrender of children by parents to authorized agencies 
for the purpose of adoption.** It would appear that the general intent of the leg- 
islature was to limit the consent of a parent to a particular adoption, since the leg- 
islature has provided specific limitations and specific methods for doing that 
which otherwise could be done with a general consent. The general consent is the 
greatest single tool of the “gray” or “black market” operator in babies. It seems 
very doubtful that the legislature intended that any person or unauthorized agency 
might place children for adoption by obtaining a general consent from the 
mother or parents to be subsequently delivered to the adoptive parents when the 
legislature has so carefully set out the procedure for the placement of children 
by authorized and state agencies, and for the procedure to be followed by parents 
in relinquishing children. 

Various constructions of pertinent statutes have been made by the courts. 
Thus, though not valid as a consent under the statute, a general consent has been 
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construed as an abandonment which under the particular statute, permitted its 
adoption despite the insufficiencies of the formal consent.*” A somewhat similar 
decision was rendered in New York,“ in a case in which the mother of an illegiti- 
mate child executed a document reciting delivery of the child to a named physi- 
cian to be delivered for adoption, and further stating that the mother would 
execute formal papers when required. If the rule of these cases is applicable to 
Kansas, it leaves the child not subject to adoption, since the consent is not suf- 
ficient, and in this state abandonment is not sufficient to dispense with a proper 
parental consent. Rather, there must be a failure or refusal for two consecutive 
years to assume the duties of a parent, plus the consent of a legal guardian. In 
another New York case,*? the mother of an illegitimate child signed a document 
by which she, among other things, agreed to “voluntarily and unconditionally 
surrender the said child to the care and custody of (names omitted) . . . and I 
do expressly consent to the adoption of said by the said (names omitted ), with- 
out notice to me, any law to the contrary, notwithstanding”. In a subsequent 
adoption action which was contested by the mother, the court held that the con- 
sent contemplated by the statute must be one executed after the foster parents 
have indicated their intention to adopt the child. The North Carolina court has 
held that the consent of a living parent, except in cases of abandonment must be 
in fair contemplation of the proposed adoption and must include the identity of 
the adoptive parents, stating, “Except in case of abandonment, it is not without 
reason that society looks first to the concern and foresight of the natural parents 
in the selection for the child’s adoptive parents into whose hands they surrender 
the duties and burdens of custody, training and tuition. . .”°° These decisions 
sustain what is contended to be the legislative intent in this state; that the 
parents, being the natural guardians of the child, may consent to a specific adop- 
tion, but if they do not choose or select the adoptive parents through the consent, 
then the consent must come from a legal guardian or from a child-placing agency 
authorized by the state to place children for adoption. However, the state of 
Washington has held the following to be a sufficient consent: 

“This is to certify that I, Lora Cairney, voluntarily give up all claim to my infant 
<n Elsie Cairney, born March 4, 1912, having been unable to support said 
infant 

There is not a great deal of authority on the problem. However, in view of the 
mandatory language of the Kansas statute, its very strict provisions for the sur- 
render of a child to an authorized agency; and in view of the reasoning in the 
cases in point, it is doubtful that a general consent may be safely used in Kansas. 

Another problem in connection with parental consent is the problem of its 
withdrawal by the parent after having voluntarily executed the formal statutory 
consent, but before the final decree is granted. There is no authority squarely 
on. the point in Kansas.** As a practical matter, probate courts in Kansas have 
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taken three positions on the question. Some have held that a withdrawal of con- 
sent by a parent at any time before the final decree ousts the court of jurisdiction, 
and that the petition for adoption must therefore be dismissed. Some courts have 
held that the parent in the absence of fraud, duress, or mistake,*> which would 
vitiate the consent ab initio, has no right to withdraw consent. Other courts have 
held that it is a matter for determination by the court, upon a petition or motion 
for withdrawal, to be decided in view of all of the facts and circumstances pre- 
sented in relation to the rights of the natural parents, the rights of the petitioners 
and the welfare of the child. All three views have support in the reported de- 
cisions.** Probably a majority of the cases hold that the natural parent may with- 
draw consent at any time before the final decree.°* However, the trend of more 
recent authority is toward the position that a consent freely and voluntarily given 
is ordinarily binding on a parent and cannot be arbitrarily withdrawn.”® 


In view of the status of the decisions and the absence of a decision by the 
Kansas Court, no conclusion is possible as to the law in Kansas on the problem 
of withdrawal. The case of Walker v. McNutt,?’ is persuasive that the with- 
drawal of consent by a parent is not effective to deprive the adoption court of 
jurisdiction. The court held that the district court had no jurisdiction in habeas 
corpus when an adoption proceeding was pending in the probate court in which 
the mother had originally consented but subsequently field a motion to dismiss 
in an effort to regain custody of the child. Her motion to dismiss and to regain 
custody being tantamount to withdrawal, it follows, afortiori, that withdrawal of 
consent in Kansas does not deprive the court of jurisdiction. 


The second provision of the consent section, in relation to illegitimate chil- 
dren, is frequently used, since a great many illegitimate children are subjects of 
adoption. It provides simply for the consent of the mother of the child, except 
that if the father has acknowledged paternity and has assumed the duties of a 
parent, his consent shall also be required. The petition should allege the illegiti- 
macy of the child; that the father has not acknowledged paternity, if such is the 
case; and that he has not assumed the duties of a parent, if such is the case. Even 
though paternity of the child has been acknowledged, the statute may properly 
dispense with the father’s consent in case he has not assumed the duties of a 
parent, since no parental rights accrue to the father of an illegitimate child. 


The third provision of the consent section provides for the situation where the 
consent of one parent may be obtained and the necessity of consent of the other 
parent is eliminated by reason of his failure or refusal to assume the duties of a 
parent for two consecutive years. The filing of the non-delinquent parent’s con- 
sent gives the court a mere provisional jurisdiction. Before the court has juris- 
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diction to proceed with the adoption, it must in addition make a judicial finding, 
after notice to the defaulting parent, that the statutory period of two consecutive 
years in which the parent has failed or refused to assume parental duties has 
elapsed. Thus, three elements are essential to the court’s jurisdiction and hence 
to a valid decree: Consent of one parent; legal notice to the defaulting parent, 
and a judicial finding of the statutory period of default. Counsel with an adoption 
presenting this situation should allege the failure of the defaulting parent in his 
petition, and should include in the interlocutory and final decrees a specific find- 
ing by the court of the default for the statutory period, after showing statutory 
notice to or appearance by the defaulting parent. The above stated principles 
are clearly to be deduced from the Kansas statute and in addition are fully sup- 
ported by the authorities in other states.°? Sub-division (3) of the consent sec- 
tion also provides for an adoption on the consent of one parent where the other 
is incapable of giving the consent. “Incapable” in this section undoubtedly re- 
lates to mental incapacity such as insanity, lunacy, or idiocy of more than a tem- 
porary nature, since it is difficult to believe that the consent of one parent is 
sufficient if the other is incapable at the time of the consent merely because of 
being unconscious from a serious illness or because of some other temporary 
situation. A number of jurisdictions have dispensed with the necessity of consent 
of an insane parent, such elimination of the necessity of parental consent having 
been held a matter of legislative discretion.©° It would appear that notice to the 
incapable parent and the appointment of a guardian ad litem®' and a specific 
finding of the incapability are essential to the jurisdiction of the court to proceed 
with the adoption. 


Sub-division (4) of the consent section provides for the situation where both 
parents are dead or have failed and refused for two consecutive years to assume 
parental duties, in which case the consent of a legal guardian of the child is re- 
quired. For a valid case, there must be obtained the consent required. It must be 
the consent of a legal guardian; there must be a judicial finding made that both 
parents are dead, or a judicial finding that both parents have failed or refused for 
two consecutive years to assume parental duties, made upon proper notice to the 
parents. That the consent of the guardian is required as a jurisdictional matter 
is clear from the language of the statute and has some support from the authori- 
ties generally, where the statute requires a guardian’s consent.” It should be 
constantly considered that consent is generally held to be jurisdictional, and in 
the Kansas statute there appears a specific prohibition against the adoption unless 
one of the five specified consents is obtained. The consent in sub-division (4) 
must come from a “legal guardian”. In Kansas, the definition of guardian has 
been made in the following language: 


“There are three kinds of guardians, and no more: natural guardians, testamentary 
guardians, and probate guardians. The father and mother are natural guardians, and 
if either die or become incapable of acting, natural guardianship devolves on the 
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other. One parent who survives the other may by will appoint a guardian for his 
child, and the appointee has the same power and performs the same duties regarding 
the person and estate of the child as a natural guardian. If no testamentary guardian 
has been appointed, or if living parents be disqualified to act as guardians, the pro- 
bate court may appoint one.” 


The same opinion expresses the reason for requiring the consent of a legal 
guardian in the following language: 

“Turning to the adoption statute, it will be observed that nobody is required to appear 
at any adoption proceeding who is not required to consent to it, and the reason for 
appearance must be found in the reason for consent. It seems quite clear that the con- 
sent of parents is required because, with the adoption of their child by another, their 
parenthood comes to an end. The child becomes the child of the person adopting it. 
A guardian is one whom the law substitutes for parents. He stands “in loco parentis”’, 
and is sometimes referred to as temporary parent. The equivalent of the parental 
status which a guardian enjoys by virtue of the express terms of the statute is termi- 
nated by adoption, and so he must appear and consent.” 


The opinion also excludes a mere custodian as a person whose consent has any 
pertinence to an adoption in the following language: 


“A mere custodian of an infant bears no domestic relationship to the child, and it is 
a Clear misnomer to speak of a court custodian as having any right or claim to cus- 
tody of the child. He is merely a court agent, who executes the specific order of the 
court placing the child in his custody. The only right involved is the right of the 
child to repose in the designated custody until some court having lawful authority 
sees fit to make some other arrangement; and consent of a naked custodian, who may 
be displaced at any time, may be dispensed with.” 

Thus, it appears that the “legal guardian” referred to in sub-division (4) must 
be one appointed by the probate court pursuant to provisions of G.S. 1949, 
59-1802, or an individual who is legal guardian by virtue of juvenile court pro- 
ceedings and G.S. 1949, 38-408, and that the person with whom a natural parent 
leaves a child, or to whom the custody is given by a natural parent, or to whom 
the custody is given in a divorce action, if to other than one of the parents, is a 
mere custodian and not a guardian whose consent is required for the validity of 
the decree, nor one whose consent would give the court jurisdiction. Also, to 
be sure of a valid consent, it must be determined that the appointment of the 
guardian was valid. This involves a determination that the court appointing 
the guardian had jurisdiction of the guardianship by reason of domicile of the 
minor;® that notice was given to the natural parent of the pendency of the pro- 
ceedings °” that the statutory grounds for the appointment of a guardian ex- 
isted;® and if the proceedings were in the juvenile court, as to a dependent and 
neglected child, that a guardian ad litem was appointed to represent the child. 
A failure of any one of these requirements will result in a void appointment of 
the guardian and a consent of no value. The matter of notice is discussed subse- 
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nt herein. The matter of venue of the court creating the guardianship is cov- 
ered by G.S. 1949, 59-2203, and requires either the residence or presence of the 
ward.’ The venue of the juvenile court apparently requires simply the presence 
of the child in the county.”* 


For the valid appointment of a guardian under the probate code, the only 
statutory grounds are that both parents are dead and have not by will appointed 
a testamentary guardian or, if living, are disqualified to act as guardian.’* Thus, 
if a parent is living, the petition for the guardianship must allege and the court 
must find that the parent is “disqualified” to act as guardian. This means, ap- 
parently, more than mere absence from the child and more than absence from 
the state, and has been interpreted as requiring a specific allegation of the unfit- 
ness of the parent and a specific finding by the court of such unfitness.’”?> Any- 
thing less does not divest the natural parent of his right to withhold consent.” 
In the juvenile court proceeding, jurisdiction is conveyed to the court by allega- 
tion that the child is a “dependent” or “neglected” child, which terms are defined 
as including any one of the twelve situations set out in the statute.’”” The juvenile 
court to acquire jurisdiction of the child to create a legal guardianship must find 
that the child is dependent or neglected within the strict terms of the statute.” 
As has already been pointed out, another factor essential to the validity of the 
juvenile court action is that a guardian ad litem be appointed to represent the 
child immediately upon the filing of the petition, since this has been held to be 
a jurisdictional feature of the juvenile proceeding.”’ 


The clear intent of this sub-division of the consent section, when read in con- 
junction with sub-division (5), is that the mere finding of the dependency of 
the child in the juvenile court and the subsequent award of its custody to an 
individual who thereby becomes its guardian does not of itself dispense with the 
necessity of a consent from the mother or father. Likewise, consent cannot be 
dispensed with by the mere finding of the unfitness of the parents by the probate 
code in a guardianship proceeding and the subsequent appointment of a guardian. 
The appointment of a guardian does not of itself permanently deprive the mother 
and father of the child of their parental rights. Thus, in the juvenile proceeding, 
the court’s jurisdiction to change the custody is expressly reserved by statute,’® 
and nothing stands in the way of the court’s return of custody to the parent. The 
same is true of the probate court which has appointed a guardian.”? It is clear 
that the consent of the guardian alone will not convey jurisdiction to the court 
to grant an adoption, unless both parents are dead. If either is living, in addition 
to the guardian consent, there must be notice to the living parent, and a specific 
finding by the court that the parent or parents have failed or refused for two 
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consecutive years to assume the duties of a parent. Thus, without parental con- 
sent, a child who is less than two years of age, whose parents have abandoned 
it or are otherwise found unfit, and for whom a guardian has been appointed, 
cannot be immediately adopted. There must be the lapse of two years from the 
beginning of the parental default, and if the child’s age is shown at less than two 
years, the invalidity of the adoption will be apparent on the record. 


Only upon the consent of “the proper authority of any charitable institution or 
child welfare agency authorized by the laws of the state to place children for 
adoption when such institution or agency has acquired custody and legal con- 
trol of the child for the period of minority” under the provisions of sub-division 
(5) of the consent section, may the child be adopted without notice to living 
parents and without a finding of a consecutive two-year period of failure to 
assume parental duties. This section presents again the situation of requiring the 
lawyer to check the validity and sufficiency of a prior judicial proceeding in order 
to be sure that the consent presented is jurisdictional. Unless these proceedings 
are sufficient to sever the natural parental relation, pursuant to, and in compli- 
ance with the statutes, it cannot be said that the charitable institution or child- 
placing agency has acquired custody and control of the child during the period of 
its minority, as required by sub-division (5). Proper notice to the parent must 
be found or the proceeding will not be sufficient so that the institution’s consent 
will give the adoption court jurisdiction.*° It must affirmatively appear that the 
court had jurisdiction, venue and the judicial finding of dependency, and the 
appointment of a guardian ad litem, just as in cases of the appointment of a 
guardian previously discussed. 

The question arises as to just what is a “charitable institution”, or “child wel- 
fare agency”, authorized by the laws of this state to place children for adoption. 
Any charitable corporation incorporated in the state in which the charter or 
articles of incorporation include the authorization to place children for adoption 
and which, if an institution, is licensed by the state board of health, would appear 
to be such an agency or institution.*’ If the institution or agency is incorporated 
without a provision for child placement in its charter,®? it appears that its con- 
sent is not sufficient under sub-division (5) since there is no other legal authori- 
zation provided in the statutes. In addition, by virtue of G.S. 1949, 76-1711 and 
38-408, the State Orphans Home may properly be considered within the terms 
of the statute. A child committed to some children’s agency or institution in- 
corporated in a state other than Kansas does not have authority to place children 
for adoption in this state within the meaning of sub-division (5) unless it has 
complied with the provisions of G.S. 1949, 38-315. Only two means of acquir- 
ing custody of a child for the period of its minority are provided in the Kansas 
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statutes. One is the juvenile court act, G.S. 1949, 38-401 through 38-410, and 
the other is by means of the surrender of the child by the natural parent under 
the provisions of G.S. 1949, 38-113 and 38-114. The Kansas court has held that 
the provisions of the statute in connection with a surrender of the child must be 
strictly followed to result in the valid acquisition of institution or agency.*? The 
juvenile court procedure is the only means committing a child to the State Or- 
phans Home, since the provisions of G.S. 1949, 38-301 to 38-318, though not 
repealed are inoperative for all practical purposes by reason of the conveyance 
of exclusive jurisdiction over dependent, neglected and delinquent children under 
the age of sixteen years, who are not inmates of a state institution, to the juvenile 
court. The statutory language used is, “said court shall have jurisdiction of all 
cases concerning dependent, neglected or delinquent children in their respective 
counties. . .”. (Emphasis supplied) ** 


In at least one adoption case in Kansas, the district judge in a divorce action 
made an order reciting that neither parent was a proper person to have custody 
of the child, and awarded its custody permanently to a children’s institution au- 
thorized in its charter to place children for adoption. Obviously, the district 
court, although having power to award custody to another than the parents of 
the child,®* does not have the power to permanently deprive the parents of cus- 
tody, nor to commit the child to an institution so that the institution has the con- 
trol and custody of the child for the period of its minority, since the order of the 
district court as to the child’s custody in a divorce action is merely an inter sesse 
order.®* It never becomes final in the sense that the award of custody is res 
judicata since the order as of a particular time continues as an adjudication of the 
rights of the parties and the welfare of the child only so long as the situation of 
the parties remains unchanged.*” 


THE PETITION 


The statutory requirements for the adoption petition are set out in G.S. 1949, 
59-2277, specifically relating to the petition for adoption, and in G.S. 1949, 
59-2202, relating to petitions generally in the probate court. Naturally, the 
statutes should be followed and unusually good guidance in this area is provided 
to Kansas attorneys.** The usual rule is that substantial compliance with the 
statutory requirements as to the petition is necessary to confer jurisdiction,*” 
although there is authority to the contrary.°° The matter has not been expressly 
ruled upon by the Kansas court, but the court has indicated that compliance with 
the statutory requirements for a petition for guardianship, which is a probate pro- 
cedure of similar nature, are necessary to confer jurisdiction on the court.*' A 
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second petition for the final decree should be filed six months after the inter- 
locutory decree,®? except as to proceedings governed by the amendment of this 
act, effective on publication of the statute book. With explicit statutory and other 
guidance, there should be no very difficult problems arising as to the form of the 
petition, but this does not mean there should occur any lack of care in its prep- 
aration, since it may result in future loss and litigation to the child or foster 


parents. 
NOTICE 


The adoption sections of the probate code make very limited requirements for 
notice of the adoption, providing: 

. After the expiration of six months from the interlocutory order, the court shall 

fix the time and place for the hearing upon the petition for a final order of adoption, 


notice of which shall be given to all interested parties, including the state copetinen 
of social welfare”.93 


Perhaps the jurisdictional aspects of notice have been less fully appreciated 
by the bar in adoption proceedings than should be the case, judging from the 
number of adoptions set aside for faults as to notice or lack of notice in this sit- 
uation. That notice is jurisdictional and must be provided in order to meet the 
requirements of due process under the constitution in those situations where it 
is alleged a parent has failed or refused to assume parental duties for two con- 
secutive years, is fully established.” 


If the living parent or parents have consented to the adoption, the proceeding 
is not genuinely adversary as to them because of their consent to the determina- 
tion of the issue presented to the court, and in that sense, the parents would no 
longer be “interested parties” required by the statute to be notified of the pro- 
ceedings. The rule has been stated that notice is not necessary to a party who has 
consented,?> but the requirement of notice to natural parents as a jurisdiction 
matter is quite general.?° Careful attorneys entirely eliminate the problem by 
including a voluntary entry of appearance and waiver of further notice in the 
written and acknowledged consent.”” In Kansas, lack of notice to parents in con- 
nection with guardianship and juvenile proceedings has been held fatal to any 
subsequent adoption of the child,®* and there appears no reason why the Kansas 
court would hold differently as to lack of notice on the severence of the parental 
relationship in the adoption proceeding itself.°? 
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Although the adoption sections of the code have no specific provision for the 
kind or type of notice, it should be remembered that the adoption procedure is 
a part of the code and the general provisions as to notice'” are applicable, in- 
cluding the provisions for publication notice, '°' and when personal notice or 
notice by mail is not possible, publication notice should be provided. It has been 
held that publication notice is sufficient in adoption cases.'°* The fact of the 
statutory parental default must be found to give the court jurisdiction,’ and it 
is clear that this judicial finding should be made at the hearing for the interlocu- 
tory order; because if not found then, the court has no power to make the inter- 
locutory order. It is, therefore, the interlocutory hearing which should cut off 
parental right to withhold consent and appropriate notice should always be 
given of this hearing despite the fact that it is not required by statute.'°* Even 
though notice of the interlocutory hearing is given, notice of the final hearing 
must also be given since it is upon a second petition, is required by the statute 
and it is the final order which permanently severs the parental relation of the 
natural parents. 

If the consent is from an authorized institution or agency which has been 
awarded the custody and control of the child for the period of its minority, the 
usual rule is that notice to or consent from the parents is not necessary in the 
absence of a statutory requirement, since the parental relationship has previously 
been severed in the procedure by which the institution or agency acquired the 
child’s custody.'°® However, in such instance, there must have been an effective 
termination of the parents’ rights in an adversary proceeding of which the parents 
had notice.'°° In Kansas, this means that the juvenile court proceedings which 
committed the child to the institution’®’ must have given proper notice to the 
parents.'°® The statutory requirements’? for notice of juvenile proceedings are 
woefully inadequate, there being no provision for notice by mail and none by 
publication. There is no statutory requirement for notice to parents if their 
residence is unknown. The type of notice to be given is not specified, personal 
service by summons being apparently the only method. In view of the Kansas 
holding that statutory notice is jurisdictional,''° great care as to notice should be 
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used by the juvenile judge in making a commitment as an institution or 
agency.''' The same care should be secured in a case where the juvenile court 
commits the child to an individual rather than an institution. In the case of 
the appointment of a guardian by the probate court, notice may be provided 
under the statute by publication or mailing, as the court may direct. In the case 
where grounds for the appointment of a guardian obtain as against living parents, 
and also the facts exist for jurisdiction of the juvenile court, the probate 
procedure would appear to be more satisfactory than the juvenile procedure be- 
cause of the more adequate provision for notice. The problem of notice to the 
father of an illegitimate child presents a special question. It has been held that 
notice to him is not necessary'’? but there is authority to the contrary.''? In view 
of the social consequences of ‘notice in such instances, which may relate more 
strongly to the welfare of the new family unit than the rather remote possibility 
of a claim by the putative father, it may be that notice should be dispensed with 
as to him. This is so since it is the usual rule that lack of notice to a parent will 
void the proceeding only as to him.''* The matter of notice to the husband whose 
wife in his absence has given birth to an illegitimate child and has consented to 


its adoption has previously been discussed in this journal.'’* 


In conclusion, the lawyer should keep in mind that compliance with the statute 
as to notice of any part of the adoption proceedings is frequently considered 
jurisdictional, and that due process requires notice to natural parents in any part 
of the proceeding which severs their parental right,''® and that, therefore, the 
elements of notice are extremely important to the adoptive parents as to their 
title to the child and to the child as to his expected rights under the adoption. 


By virtue of Senate Bill 13, there will be no interlocutory decree, the bill pro- 
viding only for a final decree. The effective date is publication in the statute 
book. After that date, the matter of notice of the interlocutory decree will be 
immaterial. As to procedure in cases of petitions filed before the effective date 
and upon which the hearings occur after the effective date of the amendment, 
consideration should be given to G.S. 1949, 59-2602, which apparently would 
make the amendment govern a pending proceeding unless in the opinion of the 
court the new procedure is not feasible or would work injustice. 


THE DECREE 


Although it has been held in Kansas that an adoption cannot be held invalid 
because of irregularities or mistakes in the record,''’ and that jurisdictional mat- 
ters are presumed although they do not affirmatively appear in the record or 
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in the order,''® the final and interlocutory decrees should be prepared with ex- 
ceptional care. It is the proof of the adoption, the judgment of the court, the 
tangible symbol of the new relationship. It should recite compliance with all 
jurisdictional requirements. There is authority that recitation of the jurisdictional 
facts is necessary to the validity of the decree,''” and in some situations the child 
has the burden of proving the adoption’*° in which case the decree is very im- 
portant. The mere fact that the issue of the sufficiency of the decree has arisen 
is warning enough to the attorney. He is paid to produce a decree that not only 
will stand up if attacked, but one that so clearly conveys the new status that no 
attack will be made against it. 


Two decrees should be prepared. The interlocutory decree should recite notice 
and approval thereof and appearances; the filing of the consent and approval 
thereof, the finding of the conditions, if any, dispensing with the need of parental 
consent; the jurisdiction of the court by reason of domicile of the child or peti- 
tioners. It should change the child’s surname to that of the petitioner’? and 
change the christian name, also, if desired by the petitioners, this being proper 
since adoptive acquire all of the rights of natural parents,'** which, surely, would 
include naming the child. The general truth of the allegation of the petition 
should be found and its prayer granted, and the adoption ordered subject to the 
final order. The propriety and suitability of the petitioners as parents, and that 
the welfare of the child will be best served by granting the adoption, should also 
be found, and the custody of the child awarded to the petitioners. The final de- 
cree should again set out all of the jurisdictional facts and orders, should refer to 
the granting of the interlocutory order and confirm its findings and the allega- 
tions of the petition for the final decree. It should, of course, make very specific 
the final order of adoption. Both decrees should carefully identify the child by 
name and date of birth.'?° 


G.S. 59-2278 has been amended,'** effective with publication in the statute 
book. Under the amendment only one hearing is provided, and therefore the 
order prepared on the hearing of the petition would be a final order. 
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A WEAK SPOT IN THE VICE-REPRESSION 
LAWS OF KANSAS 


By THOMAS A. LARREMORE* 
Member, Kansas State Bar, Since 1925 


FOREWORD 


With the re-activation of Selective Service in 1948, the armed services re- 
affirmed their endorsement of the repression of prostitution as an official policy, 
first promulgated, for the welfare of service personnel, in World War I,’ later 
re-adopted for the Second World War,” and still later made a permanent part 
of the Federal statutes.’ Under this policy the Services confine their own activi- 
ties to direct action upon and control of their own personnel and to such as- 
sistance as they can give, properly, to civilian law enforcement authorities in 
areas frequented by service people. 


Pending invocation of the Federal May Act‘ (extremely unlikely unless state 
and local enforcement has substantially failed)* suppression of prostitution is 
checked up to state or municipal law officers, acting respectively under state laws 
or municipal ordinances. With the current expansion of both military forces and 
war industrial activities arising out of the new war in Korea, and with the pros- 
pect of a huge new program of National Civilian Defense added to the mobili- 
zations established in previous wars, the responsibilities of civilian law enforce- 
ment officials are growing enormously once more—and the repression of prosti- 
tution figures prominently in these responsibilities again. Obviously such offi- 
cials are handicapped badly by any inadequacy of state and local laws. One grave 
weakness has recently come to light in the statutes of Kansas. 


The American Social Hygiene Association, Inc., a voluntary, non-profit-mak- 
ing, civilian agency (organized under the Membership Corporations Law of New 
York State) has undertaken, at the request of the Federal Security Agency, and 
of the armed forces, certain duties connected with the legal angles of the re- 
pression of prostitution. First, it conducts confidential investigations of prostitu- 
tion conditions in cities and areas of interest to the armed forces. Second, it stim- 
ulates the enforcement of anti-vice laws where such is needed and endeavors to 
assist local law enforcement officers in their work wherever possible (having 
succeeded in this latter respect, to the work carried on during World War II by 
the Division of Social Protection of the Federal Security Agency ).° During inves- 


“Professor of Law, University of Kansas, 1922-29 (summer session '37) and Washburn University Law School 
i ia 33. lrant, Social Hygiene wy since 1943. 
, May 18, 1917; 40 Stat. (1) 40, 83; extended to Navy by P47. 65th 
q 117, hy Stat. (I) 393; pnd ia scope by P.L.193, 65th Cong., Ch. 143, XIV, 
, July 9, 1918; 40 XX (1) 8 
. The so-called “May Act’’. PLies, 77th Cong., Ch. 287, July 11, 1941; 55 Stat. (I) 583; extended a year 
by w-1 Use Fg Ch. 126, 1st Sess., May 15, 1945; 59 Stat. (I) 168. 
3. Sec. 1384, including extension to the Air Force by P.L.72, 81st Cong., Ch. 139, 1st Sess. Sec. 35, 
aty 24° odor 63 Stat. = 
4. Notes 2 and 3 su 
7 5. ae World War II the May Act was invoked only in two areas, one in North Carolina, the other in 
‘enn 
6. w AS. H.A. also acts as an advisor to the Armed Forces Disciplinary Control Boards, has supplied considerable 
educational material to service personnel, and works to bring citizen support to social treatment and individual health 
education through the home, the church, and the school. 
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tigations carried on near two of the military installations in Kansas’ it developed 
unquestionably that a provision of the Kansas General Statutes of 1949, Section 
21-941,° up to that time believed to be up-to-date and very helpful, actually is 
largely obsolete and relatively useless. 


Before entering into the necessary detailed analysis and discussion of this 
statute, however, two preliminary points must be raised for animadversion. 


SEVERAL PRELIMINARY ASSUMPTIONS OR OBSERVATIONS 


A few express advance comments seem indispensable. 


First: Since vice repression is the current national policy, with respect to the 
armed forces at least, its desirability is not regarded herein as open to question. 
Hence no attention will be paid here to the notion, still lingering somewhat in 
certain localities in the United States, that licensing, inspection and regulation of 
prostitutes might be better—the more willingly since the state policy of Kansas 
for years has been that of repression. 


Second: Although medical science has made great progress in the cure of 
venereal diseases, which still continues, and although penal measures to control 
prostitution today are generally supplemented by statutes or health regulations 
looking towards the discovery, isolation and medical treatment of venereal in- 
fectees (compulsory, if necessary), nevertheless, the prevention of venereal 
disease by repression of its most general and widespread source, prostitution, still 
remains indispensable. During 1949, 573,762 cases of syphilis and gonorrhea 
were reported in the continental area of the United States, a number exceeded 
only by measles, and for every reported case there is approximately another, un- 
recognized.° 

Third: From the social angle, prostitution, certainly in its commercialized 
versions, remains still today a form of human exploitation for the profit of third 
patties. 


Fourth: Civically, prostitution tends to corrupt public officials, because of the 
big financial “takes” to be wrung from it. And it is frequently found intimately 
associated with various other criminal offenses, such as liquor-law violations and 
gambling. In recent years considerable complaint has come from the armed 
services that servicemen are being beaten up, or “rolled”, in bawdy houses and 
similar illegal establishments. 


Fifth: From the purely moral side, repression of prostitution seems more de- 
sirable nowadays than heretofore, because of incontrovertible evidence being 
turned up currently by investigators, in many and widely separated areas, that 
the practice today is all too often accompanied by supplementary acts of sex per- 
version. 


Finally: This paper concerns itself with certain kinds of direct action to be 


7. At Junction City and Salina. 

8. Originally L.1913, Ch. 179 § 5. 

aa See “In se of the Nation, Three Times in 33 Years’, the report, for the year 1950, of Dr. Walter 
3 hen ta 1D | cr American Social Hygiene Ass'n, citing statistics from 65 Public Health Reports, 636- 
ay 
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taken by, or in the name of, the state, and does not purport to discuss the possibly 
parallel powers given certain Kansas municipalities under state law.'° 


GENERAL LEGAL THEORY UNDERLYING REPRESSION 


It seems desirable to cover briefly this matter, in outline, although obviously 
many, if not most readers hereof will already have a fair to excellent acquaintance 
with the general panorama. 

Undoubtedly the main reliance, for vice repression, in systems of jurisprudence 
which are Anglo-American, is still the criminal law. This punishes, as offenses 
against the state, usually as misdemeanors: the act of prostitution; its allied 
offenses (solicitation, procuring, acting as go-between; transportation for pros- 
titution or assignation, etc.); and keeping or maintaining brothels or houses of 
assignation. “White Slavery” and pimping (living off the earnings of a prosti- 
tute) are more often classed as felonies. Yet these provisions of criminal law, 
helpful as they have been, do not suffice—for they are geared merely to punish- 
ment after commission of offenses. 

Preventive law is also needed—measures to put prostitutes out of dundatinn 
and hamper their contacts with their clientele. 


One kind of such preventive law exists quite generally today in the statutes 
and health regulations mentioned above, quarantining (if necessary) venereal 
infectees until non-infectious. 


Another valuable weapon of jurisprudential prevention, for various purposes, 
is, of course, the injunction. Theoretically equitable, and operative where there 
is technical inadequacy of legal remedy, this device, as is universally known 
among lawyers, operates by ordering individuals to refrain from specified acts, 
or, if mandatory, to perform them. When used to abolish a nuisance the injunc- 
tion orders a defendant actively to abate the nuisance and to refrain from re- 
establishing it, or from permitting its re-establishment. Obviously if a house of 
prostitution, or assignation, be enjoinable as a nuisance a formidable process of 
preventive law is available, against such establishments and their operators, to 
supplement the normal criminal processes. 


Bawdy houses, indeed, are regarded in many jurisdictions, either as the result 
of statute, or of “unwritten equity law” (if the paradox be pardoned) as public 
nuisances, and as such abatable—either by the proper public officers, or by pri- 
vate individuals, provided the latter can show special harm to them distinct from 
that suffered by the public."' In Kansas, the broad general rule as to what con- 
stitutes an enjoinable public nuisance seems to be laid down by the celebrated, 
and frequently reiterated dictum, announced by Johnston, C. J., in State v. Rab- 
inowitz'? (at p. 847) as follows: 

“At the common law [i.e., ‘unwritten equity law’], acts done in violation of the law, 


or which are against good morals or public decency, and which result in injury to the 
public, constitute a public nuisance.” 





10. Such as are discussed in Kansas City oe Co. v. City of Kansas City, 96 Kan. 731, 153 P. 523, 1915; 
Allison v. Hern, 102 Kan. 48, 169 P. 187, 1917 

1l. 4 Pomeroy, Equity Jurisprudence, (5 ed .), Sec. 1348. See also Bascom Johnson, ‘“‘The Injunction and 
Abatement Law’’, 1 Social Hygiene 1914-15, pp. 231-256. 

12. 85 Kan. eal 847, 118 P. 1040, 39 L.R.A. N.S., 187, 1911. 
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While no Kansas decisions, expressly pronouncing bawdy houses to be public 
nuisances have been discovered, two cases’? (to be discussed later), declare such 
establishments to be “statutory common nuisances”, and in effect that, such 
nuisances are the equivalent of public nuisances. So that houses of prostitution 
seem to be abatable as public nuisances in Kansas. 


However, how effective, practically, in abating such establishments, is the 
ordinary equitable injunctive process in general, and, in particular, in Kansas? 


LIMITATIONS, GENERALLY, UPON THE INJUNCTIVE REMEDY, 
NOT SUPPLEMENTED BY STATUTE 


Unfortunately, there are serious limitations, both legalistic and practical, or 
both, rendering the ordinary injunction process inadequate, too often, to cope 
with brothels and assignation houses—in the absence of statutorily extended 
powers. 


One legalistic objection interposed at times is that since equity is not supposed 
to enforce criminal law, injunctions should not lie to prevent conduct that is 
criminal, such as keeping a house of prostitution. One particularly extreme ap- 
plication of this doctrine occurred some years ago in New Jersey, where a state 
“Injunction and Abatement Law” was declared unconstitutional, for this rea- 
son.'* Fortunately the general rule is otherwise,'® and such seems probably the 
rule in Kansas also, under the doctrines announced in State v. Rabinowitz, 
supra,’® and other cases.'” 


Another legalistic argument, effective far more often, is that private indi- 
viduals can enjoin brothels, or houses of assignation, as nuisances only when able 
to show some special harm done them or their property by the alleged nuisance, 
beside that suffered by the public.’® Again, when the proper public officials, un- 
sympathetic to the repression of prostitution, or perhaps actually financially 
interested in commercialized prostitution themselves, refuse to take action, it is 
easy to see how such refusal stymies, or obstructs, the use of the injunctive process 
against brothels, even though these be obviously public nuisances. This difficulty 
has an obviously practical coloration, as well as one legalistic. 


Another such combined lego-practical difficulty lies in the fact that the only 
remedy available, in absence of statute, for defiance of injunctions or abatement 
orders, is the court’s power to punish for contempt. In this situation, in an in- 
different community, or with a lenient or even dishonest judge on the bench, or 
even considering the normal delays inherent in the legal process before a vigilant 
judge, it may well pay proprietors or owners of brothels well enough, financially, 
to keep on operating the business at the same old stand, despite abatement orders, 
until the time comes to face actual penalties for contempt. Apparently it has 





13. State ex rel. Thompson, Co. Coler, Sig Kan. 424, 89 Pac. 693, 1907; State ex rel. Berg, Co. 
Atty., v. Richardson, 117 Kan. 138, 2307 Pac, "68, 1924 , (the first reporting of this case) . 

14. Hedden v. Hand, 90 N.J. Eq. 583, 107 A. 285, 1919. 

15. Note 11, supra. 

16. Note 12, supra. 

17. State ex rel. Vance, Co. Atty., v. Crawford, et al., 28 Kan. 726, peat, State v. Lindsey, 85 Kan. 79, 83, 
116 P. 207, 1911. But see State ex ‘rel. Adams and Boynton, Kan. 324, 15 P. 2d, 456, 1932; and Strate ex 
rel. Taylor, Co. Atty., v. Iola Theater Corp. et al. 136 Kan. 411, 15 P. 2d 459, 1932, and Cf. State ex rel. Beck 
and Foulston v. Basham, 146 Kan. 181, 185, 0 P. 2d 24, 1937. 

18. Note 11, supra. 
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paid persons, enjoined in Kansas against maintaining illegal dramshops, or 
gambling houses, to continue operations until actually punished for contempt.'? 


Finally, from the purely practical angle, situations have occurred in which 
special private harm to neighbors had resulted to permit them to secure injunc- 
tions on the public-nuisance theory, only to have it appear that their business, 
or property, actually profited so much from the patronage of the inmates or cus- 
tomers of the bagnios, as to make them unwilling to bring suit.”° 


All these difficulties became apparent, years ago, to those interested in at- 
tempting to abate effectively, and at once, as nuisances, illegal dramshops, gam- 
bling hells, and houses of prostitution. 


THE SO-CALLED “INJUNCTION AND ABATEMENT LAWS” 


The first attempt to overcome these various difficulties by special statute seems 
to have been made in Iowa, by a now famous enactment aimed to put out of 
business buildings and chattels used for illicit liquor trade.”" In essence this was 
designed to meet the argument that equity acts in personam only by adding pro- 
visions leveled at the buildings themselves and at their contents. The applica- 
bility of such ideas to other nuisances such as gambling houses and brothels was 
soon seen, and numerous similar statutes have been directed at disorderly houses 
ever since. 


These statutes are usually called “Injunction and Abatement Laws”. Speaking 
strictly. the term is misleading—because courts of equity, as already seen, al- 
ready had power inherent to “enjoin” and “abate”. What these special statutes 
really do, after expressly branding bawdy houses and houses of assignation as 
“nuisances” is to confer extra powers on the enjoining courts and upon private 
individuals as potential plaintiffs. However, since the nomenclature of the 
statutes has become generally adopted, despite its inadequacy, it will be utilized 
herein, unless expressly stated to the contrary. 


EXTRA POWERS ADDED BY “INJUNCTION AND 
ABATEMENT LAWS” 


After expressly labeling disorderly houses as “nuisances’—to get away from 
possible difficulties caused by the traditional division of “nuisances” into those 
“public” and those “private”,?? the statutes usually add expressly at least four 
powers to those conferred by the orthodox, non-statutory, injunctive process. 


First: Private individuals, usually citizens, (as well as state or county officers ) 
are empowered to bring the actions (often in the name of the state) regardless 


19, Four cases show this clearly. 1. State ? se. Berg, An jets Richardson, 117 Kan. 138, 230 P. 68, 
1924, S.C., 128 Kan. =. 278 P. 752, 1928; State v. 149 ten, 766, 89 P. ty “a? State ex rel. Harley, 
Co. Atty., v. Ramsey, et 151 Kan. 764, 160 P. 2d 637, 1940; State v. Coleman al., 168 Kan. 159, 211 P. 
2d 81, 1949. apt "Eubanks, Co. Atty., v. Dick et al., , 150 Kan. 230, 92 P. 2d 92, 1939. sen oN this sort 
of thing was instrumental in ane, the s) pecific * ‘padlocking”’ provision now found as Section 41- 806 of the ‘Kan- 
sas Liquor Control Act” of yoy G.S. 1949, 41-806). The existence of similar financial temptation in prostitu- 
tion cases controlled by only ordinary, unexpanded, pou and abatement procedure is obvious. 

20. See article by om a 7. rere. cited in Note 1 

21. 1.1884, Ch. Sec. 12; 1.1886, Ch. 66, _ 3 5. Littleton v. Fritz, 65 Iowa -. 22 N.W. 641, 54 
Am. Rep. 19, 1885. The nh extended S apply to houses of prostitution by L.1909, Ch. 214, now found as 
Iowa Code Annotated (1949) ion. 99.1-99.3 

22. Note 11, supra. 
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whether the nuisance inflicts special harm on the plaintiff or not. 


Second: “Padlocking” of the building in which the nuisance was carried on 
is decreed, automatically, for a fixed period (frequently one year), so that it 
cannot be used for any purposes during that time unless released on satisfactory 
bond conditioned against further such illegal use. 


Third: Forfeiture sale of the chattels used in carrying on the nuisance (wines, 
liquors, cigars, cigarettes, beds, chairs, tables, rugs, musical instruments, etc.) is 
demanded with proceeds applied to costs and expenses and, sometimes, attorney's 
fees. 


Fourth: The general reputation of the house is made admissible in evidence to 
prove its character, and this can be extended so as to admit evidence of the 
inmates’ general reputation, as well. 


In some statutes additional powers are conferred such as the following: 


Fifth: Additional forfeiture of a fixed sum, often called a “tax”, frequently 
set at $300, is provided. 


Sixth: Automatic cancellation of the lease (where one exists) is added if 
statutes (or judicial decisions) already do not so provide. 


Seventh: A lien is impressed on the premises for costs, attorney's fees, pen- 
alties, or fines inflicted as punishments for contempt. 


Eighth: Statutes can be framed so as to make admissible in evidence, as to the 
character of the house, particular instances of prostitution performed therein, or 
by the inmates, as pointed out by Dean Wigmore.”* 


CONSTITUTIONALITY OF SUCH LAWS 


In only one state, New Jersey, has such a statute been declared unconstitu- 
tional in general.?* There, as stated, a reactionary and unsympathetic court of 
last resort held that equity could not be called upon to enforce the criminal law 
by enjoining brothels, already illegal. The obvious point that bawdy houses are 
notorious centers for disseminating venereal disease was completely ignored. 
Later decisions from the “Garden State”, permitting injunctions in the interest 
of furthering public health, even in cases where similar “duplication” of criminal 
laws occurred, have all but whittled away completely the “reasoning” of the 
original reactionary decision.”* And a Federal District Court of New Jersey has 
repudiated the doctrine completely.”> As far as known, the state legislature has 
never enacted another similar law although, for reasons stated already, and for 
another less obvious,”° there seems good ground to believe that a new statute, 
based on the notion of furthering public health, would be upheld today. 


Occasional constitutional objections, actually few and far between, have been 


22a. Note 44, infra. 

23. Note 14, Ly 

24. State, ex rel. State Board of 7 + v. 5 ot Milk Co., 118 N.J. Eq. 504 179 Arl. 116, 1935; State 
ex rel. Bd. of Health of Hillside Twp. Cork Corporation, 126 N.J. Eq. 100, 8 A. 2d 105, 1939. 

25. U.S. v. Reinking (D.C. N.J., 1522)" oH F. 855 (no higher). 

26. The personnel of the highest court in New Jersey has changed completely since 1919. And the present Chief 
joule New Jersey, Hon. Arthur T. Vanderbilt, argued, as counsel, for validation of the original statute in Hedden 
v. an 
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sustained elsewhere, to specific portions of such acts. For instance, New York 
outlawed the provision imposing the forfeiture of a flat penal sum, on the theory 
that it inflicted criminal punishment without trial by jury—while upholding the 
rest of the statute.?” Elsewhere, however, the tax has been held collectible.”® 


THE CURRENT KANSAS “INJUNCTION AND ABATEMENT 
LAW” (SO-CALLED) 


In Kansas, a general tightening up of the state laws regarding prostitution 
occurred with the passage of Chapter 179, Laws of 1913, now Sections 21-937 
to 21-942, inclusive, General Statutes of 1949. Most sections of this act were 
criminal in character. 


However, Section 5 (now Gen. Stat. 1949, Sec. 21-941) dealt specifically 
with injunctions against bawdy houses. The text (with significant portions 
underlined by the writer) reads as follows: 


“Action to abate and enjoin house of prostitution: penalty for violating injunction: 
attorneys’ fees, when—The attorney general, county attorney, or any citizen of the 
county where a house or other place of prostitution is kept or maintained, or where 
prostitution, fornication or concubinage is practiced, permitted or allowed, may 
maintain an action in the name of the state of Kansas to abate and perpetually enjoin 
the same. The injunction shall be granted at the commencement of the action and 
no bond shall be required. Any person violating the terms of any injunction granted 
in any such proceeding shall be punished for contempt by a fine of not less than one 
hundred dollars or more than five hundred dollars, and by imprisonment in the county 
jail not less than thirty days or more than six months, at the discretion of the court or 
judge thereof: and the court or judge thereof in addition to such fine or imprisonment 
may make such order as he may deem necessary for the purpose of securing obedience 
to any injunction granted in such action. In case judgment is rendered in favor of 
the plaintiff in any action brought under the provisions of this section, the court 
rendering the same shall also render judgment for a reasonable attorney's fee in such 
action, in favor of the plaintiff and against the defendant therein, which said attor- 
ney’s fee shall be taxed and collected as other costs therein; and, when collected, shall 
be paid to the attorney or attorneys prosecuting such action.” ( Author's italics. ) 


Examination of the text reveals that only one or two of the provisions usually 
found in “Injunction and Abatement Laws” appear intact in the Kansas statute, 
although this does contain diluted versions of perhaps two or three others. The 
need for discriminating between “public” nuisances and “private”, and the re- 
quirement that special harm to the plaintiff arising from the nuisance, be shown, 
as well as the extension of the action to private individuals as well as public 
officers, seem all to be taken care of by the power given categorically to “any 
citizen of the county” to start suit, unqualified by any need to show special injury. 
Also, a possibility of limited padlocking, after disobedience of court orders, and 
to accompany the statutory punishment of the individual for contempt, also 
exists—to be discussed later. And a reasonable attorney’s fee can be taxed, as 
costs, against unsuccessful defendants. But it is clear, from the very text of the 


27. People ex rel. Lemon v. Elmore, 256 N.Y. 489, 496-498, 177 N.E. 14, 75 A.L.R. 1292, 1931. 
28. State ex rel. Woodbury Fa Anti-Saloon League v. Ross, 186 Iowa 802, 173 N.W. 66, 1919; State ex rel. 
Woodbury County Anti-Saloon v. McGraw, 1°1 Iowa 1090, 183 N.W. $93, 1921 C. C. Taft Co. v Alber, 
is? low, 1. 171 N.W. no” 1919; Hodge v. Muscatine County, Iowa, 196 U.S. 276, 49 L. Ed. ‘477, 25 
t 
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act, that the Kansas statute is by no means a complete “Injunction and Abate- 
ment Law”, gauged by the standards set out above. Another shortcoming is that 
it does not apply to houses of assignation. 


Moreover, Section 21-941 appears, practically, to be a dead letter. No case 
seems to have been raised under it for decision by the Supreme Court of Kansas, 
not even one to test its constitutionality—although other cases dealing under 
other statutes, with the abatemen of bawdy houses as nuisances have been found 
—and will be discussed immediately. Other comment on the shortcomings of 
Sec. 21-941 will also appear. 


KANSAS DECISIONS INVOLVING ABATEMENT OF BROTHELS, 
ACTUALLY FOUND 


There seem to be two such decisions: State ex rel. Thompson, Co. Att’y, v 
Coler”? and State ex rel. Berg, Co. Att'y, v. Richardson.*° 


The Coler case arose under Kansas Gen. Stat., 1901, Sec. 4700, which pro- 
vided for abatement of a “common nuisance”, that term being left further unde- 
fined. A county attorney sued, in the name of the state, to abate a bawdy house in 
Norton, Kansas, under this statute. The petition was supported by “‘a revolting de- 
tail of facts”, not otherwise re-stated. The trial court sustained a demurrer to the 
petition. But the Supreme Court overruled—holding that “common nuisance” 
meant “public nuisance”, that a “revolting detail of facts” showing the existence 
of such was alleged sufficiently to justify a trial, and refusing to rule out injunc- 
tion proceedings merely because keeping a bawdy house also happened to be 
punishable criminally. The decision was rendered in 1907, several years before 
Sec. 21-941 appeared as part of L. 1913, Ch. 179. 


In the first appearance of the Richardson case an injunction, also sued out by 
a county attorney, was upheld against defendant for maintaining in Indepen- 
dence, Kansas, a tripartite nuisance combining together a brothel, a gambling 
hell, and an illegal liquor dispensary. This action (judging from the headnote to 
the official report) seems to have been brought under the proviso still found as 
part of Gen. Stat. 1949, Sec. 60-1121, apparently dating back to 19097" and 
reading as follows: 

. Provided further, That an injunction may be granted in the name of the state 
to oe and suppress the keeping and maintaining of a common nuisance [author's 
italics] . 

Following this decision the prostitution and gambling seem to have been 
abated in fact, although the illegal dispensation of liquor continued long enough 
to give rise to contempt proceedings, to be discussed later. 


About all one can gather from these cases is that bawdy houses have been held 
abatable, in Kansas, as “common nuisances” [i.e., as “public nuisances” ] under 
the two statutes therein involved [neither of which is Sec. 21-941, Gen. Stat. 
1949], in actions brought by the county attorney, where “a revolting state of 

29. 75 Kan. 424, 89 P. 693, 1907. 


30. 117 Kan. 138. 230, P. Ss. Sat—te first appearance of this case. 
31. L. 1909, Ch. 182, Sec. 
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facts” exists. Presumably similar results could be reached, in similar suits, by 
similar plaintiffs, on similar facts, under said Sec. 21-941. But the cases are no 
holdings under the latter act at all, and afford no authority as to suits brought by 
“a citizen of the county” thereunder. And they shed no light whatever on “pad- 
locking” and other important problems raised as matter of course under complete 
“Injunction and Abatement Laws”. 


KANSAS PADLOCKING LAWS—DRAMSHOPS AGAINST BROTHELS 


Checking the last two sections back against the list of additional injunctive 
powers usually conferred by typical “Injunction and Abatement Laws” it is ob- 
vious that several of these important powers have never been made adequately 
available against Kansas brothels. On the other hand they have been definitely 
invocable against nuisances consisting of illegal dramshops. 


Thus statutory forfeiture by destruction, or by sale, of chattels used in carrying 
on illegal liquor traffic, has been upheld.*? And the additional doctrine has been 
established by judicial decision, also in such cases, that 


. the injunctive decree prohibiting such use of the premises is an encumbrance 
which runs with the land, of which everybody must take notice”.>> 


No such doctrines, either arising out of statute nor from judicial decisions, 
seem actually to exist with respect to the abatement of bawdy houses, as nuisances, 
although conceivably the Supreme Court of Kansas could extend the rule that 
“injunctive encumbrances run with the land” to brothels as well as illegal dram- 
shops. Nor are bawdy houses made subject to liens as are buildings, vehicles, etc., 
under certain circumstances, by Sec. 94 of the Kansas Liquor Control Act of 
1949. 

As to “padlocking” the current discrepancy is even greater. In the second 
appearance of State v. Richardson, the defendant had been ordered punished, 
by the rtial court, for failure to obey the original order to abate illegal liquor 
sales (gambling and prostitution not figuring in the picture this time). Under 
another provision of R.S. 1923, Sec. 21-2132,” the judge in addition to punish- 
ing a contempt by fine and/or imprisonment, was also empowered to make such 
further order as seemed necessary to insure future obedience to its mandates. 
Acting under this provision, the court “padlocked” the premises and the Supreme 
Court upheld the padlocking. 


This particular statute has been repealed by the Kansas Liquor Control Act of 
1949.** But the same act now provides for padlocking buildings and vehicles as 
nuisances, when used for illegal liquor selling, without waiting for an adjudica- 
tion of contempt.’’ Perhaps the high profits made possible by continuing to 





32. Allison v. Hern, et al. 102 Kan. 48, 169 P. 187. 1917; Norton v. + gol Guy Commissioners, 118 
Kan. 659, 236 P. 819, 1925; State v. Curtis et al. 143 Kan. - $7 he 2d, Ry adh te v. Queen, 103 Kan 
632, 176 P. 111, 1918. Se¢ also the new Kansas Liquor Control Act. L. 1949 Sec. 94 fas. 1949, 41-805). 

State ex rel. Harley, Co. Atty., v. Ramsey, et al. 151 Kan. 764, 767. 100 P. 2d 637, 1940, per Dawson, C. J. 
This rule was based on State v. Port rter, 76 ed 411, 91 P. 1073, Sg L.R.A., N.S. 462, 1907. State v. Richard- 
son, et al. 128 Kan. 627, 631, 278 P. 732. 1929. State v. Jones, et al., 1 49 Kan. 766, 768, 89 P. 2d, 878, 1939; 
State ex rel. Eubanks v. Dick et al., 150 Kan. ee a P. 2d 92, 1939." 

34. 128 Kan. 627, 630-631, 278 P. 752, 1928 

35. Gen. Stat. 1935, . 21-2132 (repealed, see G.S. 1949, 41-1106). 

36. Gen. Stat. 1949, - “41. ies State v. Coleman, et al., 168 Kan. 159, 211 Pac. 2d 81. 

37. L. 1949, Ch. 242, Secs. 94- 
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operate illegally until an adjudication of Contempt permitted padlocking under 
the old law accounts for the new order.*® At any rate, the Kansas liquor law 
now contains padlocking provisions common to all typical “Injunction and 
Abatement Laws” dealing with prostitution. 

But padlocking of bawdy houses as nuisances in Kansas, appears currently to 
be only in the stage available for dramshop padlocking when State v. Richardson 
was decided under Sec. 21-2132, prior to the repeal of the latter in 1949. For 
Sec. 21-941 contains the same kind of provision whereby, in punishing for con- 
tempt for disobedience to original order 

“The court or judge thereof, in addition to such fine or imprisonment may make such 
order as he may deem necessary for the purpose of securing obedience to any injunc- 
tion granted in such action.” 

By analogy, therefore, it looks as if a judge has power to padlock a disorderly 
house, but only as an ancillary remedy to the orthodox punishment for contempt. 
No provision for padlocking a brothel at once, concurrently with the abatement 
order exists, comparable to the power given by the new Kansas liquor law to 
padlock illegal dramshops. 


These conclusions were confirmed unexpectedly by a letter from Mr. Lee 
Hornbaker, county attorney of Geary County, who was confronted, after the 
Kansas Liquor Control Act of 1949 became effective, with the need for abating 
a bawdy house located near one of the cities of the state frequented by service 
personnel from one of the Federal military installations. He described the sit- 
uation thus: 

“Our prostitution injunction does not provide for padlock. It provides only for the 
technical injunction. If a person violates the second time then it might be possible to 
bring a contempt action and on that basis get the house padlocked. But that is rather 
difficult. Our new Alcoholic Beverages Act does provide for a padlock injunction in 
case of a violation of the liquor law. In the case of the X-Y-Z we joined with the 
prostitution action a liquor action and thus secured a padlock injunction under the 
liquor matter”.>9 

Res ipsa loquitur! In Kansas today, compared to padlock injunctive proceed- 
ings for liquor violations, similar proceedings in bawdy house cases obviously 
stand in the position of a very poor relation, indeed. 


PROOF OF CHARACTER OF A BROTHEL 


Mr. Hornbaker points also to another difficulty, under Kansas law, dogging 
attempts to get bawdy houses abated as nuisances—the problem of securing ade- 
quate proof of the character of the resort. He sums it all up, thus: 


“One other thing. . . in this state, no police officer has authority to conduct a raid 
for the purpose of arresting or locating prostitutes. In other words, a search warrant 
cannot be issued on the grounds that it is believed the place is a house of prostitution 

. Therefore, if we want to go in and raid a place we must go through a legal maze 
and end up either going in on a search warrant for stolen property, which you can only 
use in the daytime in this state, or else on the pretext of an alleged liquor violation, 
and be looking for it [sic—perhaps ‘a] still’ ”4° 





38. See Note 19, and text thereto 
. rong to writer, January 25, 1951. Quotation by permission. 
it 
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Quite in contrast is the search warrant procedure contained in the New Kansas 
Liquor Control Act.*! 


As stated hereinabove typical “Injunction and Abatement Laws” generally 
provide expressly that the character of a suspected house may be shown by gen- 
eral reputation. This provision does not occur in the Kansas statute. However, 
the Supreme Court of Kansas has held such evidence admissible in a criminal 
prosecution for keeping a bawdy house** and in an injunction suit to abate a 
liquor nuisance.** Therefore, it seems apparently admissible in actions to abate 
houses of prostitution as nuisances, even under the present law. 


CONCLUSION 


Perhaps it is not strange that injunction proceedings to abate Jiguor nuisances 
have developed so much more extensively than similar process against brothels 
in Kansas. For up to 1949, the latter, together with Maine, was the prototype of 
the “bone dry” state. In the writer’s opinion drinking has always been more 
ubiquitous in the United States than prostitution. And after having maintained 
residence in at least a dozen American commonwealths, he believes that prostitu- 
tion is less of an evil in Kansas than in many other states. Hence prostitution in 
Kansas, has probably been relatively inconspicuous in volume and character. So 
that laws against illegal liquor selling have received greater popular attention 
and backing. 


Nevertheless, under circumstances of the present emergency, as outlined in the 
early part of this essay, the state’s legal machinery for the effective repression of 
vice, and especially for the adequate protection of its service-personnel guests, 
war workers and civilian defense people is insufficient. Section 21-941, General 
Statutes of 1949, needs expansion into a typical “Injunction and Abatement 
Law” by the addition to it at least of clauses expressly providing for forfeiture 
sales of chattels used in the business, padlocking of premises ab initio (subject 
to release on bond) and subjecting the premises to liens, for costs, attorneys’ 
fees, penalties and fines. Perhaps it would be wise to enact an express provision 
admitting in evidence the general reputation of both the house and its inmates, 
and also particular instances of prostitution both in the house and by its inmates, 
as is advocated as proper by Dean Wigmore.** And the injunctive process should 
be extended to cover houses of assignation as well as brothels. 





41. L. 1949, Ch. 242, Secs. 105-109. 

42. State v. Fleeman, 102 Kan. 670, 171 P. 618, 1918. Mr. Hornbaker brought this case to the writer's at- 
tention. 
_ 43. State v. Jones, 126 Kan. 658, 270 P. 579, 1928. Mr. Hornbaker brought this case to the writer's atten- 


tion. 
44. I Wigmore, Evidence (3 ed.) Secs. 78, 204. 
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Bureau of Analysis. Tax savings in real 
estate transactions. R. R. Donnelley & 
Sons, c. 1951. 


Commerce Clearing House, Inc. Emergency 
labor law reporter. C.C.H., 1951. 


Committee on continuing legal education 
of the American Law Institute collabor- 
ating with the American Bar Associa- 
tion: 


Mulder, John E. and Forman, Leon S. 
Bankruptcy and arrangement pro- 
ceedings. Jan. 1951. 


Goodrich, Edgar J., and Redman, Lip- 
man. Procedure before the Bureau 
of Internal Revenue. Feb. 1951. 


Flick, Clinton P. Abstract and title prac- 
tice. West, c. 1951. 


Forrester, Glenn C. The use of chemical 
tests for alcohol in traffic law enforce- 
ment. Thomas, c. 1950. 


Glaister, John. Medical jurisprudence and 
toxicology. 9th ed., E. & S. Livingstone, 
Ltd., 1950. 


Goodrich, Herbert F. Yielding place to 
new: rest versus motion in the conflict of 
laws. (9th annual Benjamin N. Car- 
dozo lecture delivered before the Asso- 
ciation of the Bar of the City of New 
York) Assn. of the Bar of the City of 
N. Y., 1950. 


Inbau, Fred E. Self-incrimination; what 
can an accused person be compelled to 
do? Thomas, c. 1950. 


Lasser, J. K. Farmet’s tax handbook. Pren- 
tice-Hall, c. 1950. 


Lauterpacht, H. International law and hu- 
man rights. Praeger, Inc., 1950. 


Maloy, Bernard S. . . . Medical dictionary 
for lawyers. 2d ed., Callaghan, 1951. 


Montgomery, Robert H., Taylor, Conrad 
B., and Richardson, Mark E. Federal 
taxes — corporations and partnerships, 
1950-51. 2 v. Ronald pr., 1951. 


Munkman, John H. The law of quasi-con- 
tracts. Pitman, 1950. 


Osborne, George E. Handbook on the law 
of mortgages. (Hornbook series), West, 
1951. 


Peterson, Virgil W. Gambling: should it 
be legalized? Thomas, c. 1951. 


Robertson, Reynolds and Kirkham, Francis 
R. Jurisdiction of the Supreme Court of 
the United States. Matthew-Bender, 
1951. 


Simes, Lewis M. Handbook of the law of 
future interests. (Hornbook series), 
West, 1951. 


Snyder, LeMoyne, M.D. Homicide investi- 
gation. 6th rev. printing, Thomas, c. 


1950. 


Speisman, Bernard and Connelly, William 
F. Alexander Federal Tax Handbook, 
1951. Lawyers Co-op., c. 1950. 


Stumberg, George W. Principles of con- 
flict of laws. 2d ed., Foundation pr., 
1951. 


Sutherland, Edwin H. White collar crime. 
Dryden pr., c. 1949. 


Wilson, Donald P. My six convicts: a psy- 
chologist’s three years in Fort Leaven- 
worth. Rinehart, 1951. 


(Books may be borrowed from the Kansas 
State Library for limited periods of time, 
and will be mailed upon request). 
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ANNUAL CONVENTION 
TOPEKA, KANSAS 


MAY 25, 26, 


1951 


The following is a tentative program for the Sixty-Ninth Annual Convention 
of the Bar Association of the State of Kansas and its affiliated organizations 


KANSAS JUDICIAL ASSOCIATION 
THURSDAY MAY 24, 1951 
JAYHAWK HOTEL—TOPEKA 


12:00 Noon—Luncheon 


1:30 P.M.—Supreme Court Greetings—Hon. 
W. W. Harvey, Chief Justice 


2:00 P.M.—Pretrial Procedure—How it Works 
—Hon. Albert Faulconer, Hon. 
Harry Fisher 

3:00 P.M.—Grand Juries—Hon. E. L. Fischer, 


Hon. Beryl R. Johnson and Hon. 
W. K. Skinner 


4:00 P.M.—New Legislation — Hon. Donald 
Magaw and Hon. Claire Robb 


4:30 P.M.—Public Relations — Hon. Jerome 
Harman, Hon. Jay Sullivan, Hon. 
Clark A. Wallace, Chairman 


5:00 P.M.—Uniform Rules—Hon. Robert 

Kaul and Hon. Lorin Peters 

6:30 P.M.—Stag Banquet—District Judges and 
Supreme Court Justices 

7:30 P.M.—Round Table—A Day in Court— 
Hon. Geo. Allison, Chairman; 
Hon. John Kirkpatrick, Hon. A. R. 
Buzick, Hon. L. L. Morgan and 
Hon. W. B. Grant 











ANNUAL CONVENTION (TENTATIVE PROGRAM) 365 
KANSAS SHORTHAND REPORTERS ASSOCIATION 


CONVENTION HEADQUARTERS—HOTEL JAYHAWK 


Jay T. SMITH, President, Winfield, Kansas 
Doy Le L. KETCHAM, Vice President, Leavenworth, Kansas 
JESSIE PARK, Secretary-Treaswrer, Chanute, Kansas 


THURSDAY, MAY 24, 1951 
9:00 P.M.—Executive Meeting—Hotel Jayhawk 


FRIDAY, MAY 25, 1951 


9:00 A.M.—Registration 11:45 A.M.—Recess 
10:00 A.M—lInvocation 12:00 Noon—Luncheon—Hotel Jayhawk 


: 2:00 P.M.—Report of Legislative Committee 
10:15 a ted Welcome—Hon. Beryl —Leo Gish and Fred Leport 


, 3:00 P.M.—Seminar for 1951—Ethel High 
10:30 A.M.—Response—Mabel Sites 3:30 P.M.—Report of Public Relations—Ray- 
10:45 A.M.—Appointment of Committees and mond Krutsinger — General Dis- 
President's Address—Jay T. Smith cussion 


11:15 A.M.—Report of Secretary—Justice Park 7:00 P.M.—Banquet—Hotel Jayhawk 
SATURDAY, MAY 26, 1951 


10:00 A.M.—Report of Committees 12:00 Noon—Luncheon Hotel Jayhawk 
Election of Officers Installation of Officers 
Unfinised Business Adjournment 


KANSAS COUNTY ATTORNEYS ASSOCIATION 


CONVENTION HEADQUARTERS—STATE CAPITOL 


GLEE S. SMITH, President, Larned, Kansas 
ALFRED WILLIAMS, Vice President, Pratt, Kansas 
CONSTANCE BROWN, Secretary-Treasurer, Council Grove, Kansas 


THURSDAY, MAY 24, 1951 


1:00 P.M. to 1:30 P.M.—Registration 1:30 P.M.—Business Meeting 
—Office of Attorney General —Supreme Court Room 
State Capitol Building State Capitol Building 


THE BAR ASSOCIATION OF THE STATE OF KANSAS 
THURSDAY, MAY 24, 1951 


AFTERNOON AND EVENING 


3:00—Registration ee — Jayhawk ~" 7:00—Executive Council Dinner — Green 
tel. Registration fee $2.00. (Sale o R hawk Hi 
tickets for Washburn and K. U. Law ee, SENS Tees 
School luncheons; stag luncheon, ladies 9:00—Annual Meeting of the Executive Coun- 
luncheon and Annual Banquet; as well cil. 
as distribution of Bar Show tickets. ) 
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FRIDAY MAY 25, 1951 


MORNING 


8:30—Registration. Lobby Jayhawk Hotel. 
(Sale of tickets for Washburn and K. U. 
Law School luncheons; stag luncheon; 
ladies luncheon and Annual Banquet, 
as well as distribution of Bar Show 


tickets. ) 


9:30—General Assembly — Assembly Room, 
Municipal Auditorium—President-Elect 
Elmer E. Euwer, presiding 
Call to Order 
Invocation 
Report of the Committee on Conven- 
tion Rules 
Appointment of Resolutions and Nom- 
inating Committees 
Address of Welcome—Frank E. Miller, 
President of Topeka Bar Associaiton 
Response to Address of Welcome— 
Elmer E. Euwer, President-Elect 
Annual Address—President-Elect Elmer 
E. Euwer 
Report of Secretary-Treasurer and Rec- 
ommendations of Executive Council— 
Philip E. Buzick 
Report of the Editor of the Bar Journal 
Franklin Corrick 
Amendments to By-Laws 


COMMITTEE REPORTS 


(Only those reports will be considered which 
have definite recommendations for action by the 
Association. ) 
Admission to the Bar— 
Howard Jones, Topeka 
Amendment of Laws and Uniform Legislation— 
T. M. Lillard, Topeka 
Local Bar Associations— 
Randal C. Harvey, Topeka 


AFTERNOON 


(Sections arranged by Committee on Organiza- 
tion of Sections, Phil H. Lewis, Chairman, 
Topeka. ) 

2:15 to 4:00—SECTION ON FEDERAL AND 
INTERNATIONAL LAW— 
Assembly Room, Municipal Auditorium 
Cairman: Clayton E. Kline, Topeka 


EVENING 


7:00 —Jayhawk Hotel—Roof Garden 
Sixty-Ninth Annual Banquet of the As- 
sociation 


Criminal Law and Enforcement— 
Lewis L. McLaughlin, Marysville 
Historical Committee— 
J. C. Ruppenthal, Russell 
Illegal Practice of the Law— 
James E Smith, Topeka 
Junior Bar Section— 
Rex Neubauer, Liberal 
Legal Aid Committee— 
Everett E. Steerman, Emporia 
Legal Institutes— 
Clayton S. Flood, Hays 
Memorial Committee— 
D. Arthur Walker, Arkansas City 
Professional Ethics— 
Hon. Albert Faulconer, Winfield 
Prospective Legislation— 
Edward M. Boddington, Kansas City 
Relations with Abstracters— 
Charles Hall, Hutchinson 
Selection of Judges— 
J. D. Somers, Newton 
Standards for Title Opinions— 
L. H. Ruppenthal, McPherson 
Taxation— 
Mark L. Bennett, Topeka 
Public Relations (Special) — 
Hon. Clark A. Wallace, Kingman 
12:00 Noon—Recess 
12:15—Law School Luncheons 
Kansas University—Roof Garden, Kan- 
san Hotel 
Washburn University — Roof Garden, 
Jayhawk Hotel 


LADIES TEA—Executive Mansion 


1. The Developing International Law 
—William C. Kandt, Wichita 


2. New Developments in Federal Tax- 
ation—Harold R. Schroeder, Topeka 


3. Wage, Salary and Price Controls— 
Carl V. Rice, Kansas City 


Toastmaster—President-Elect Elmer E. 
Euwer 

Guest Speaker—Colonel Jack Majors. 
“Taxes, Women and Hogs.” 
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SATURDAY, MAY 26, 1951 


MORNING 


8:30—Registration 


9:30 to 12:00 Noon—SECTION ON STATE 
LA 


Assembly Room, Municipal Auditorium 
Chairman: William M. Beall, Clay 
Center 


1. Changes and trends in Probate Law 
—Joe Balch, Chanute 
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2. Future Interests in Kansas— 
William R. Scott, Lawrence 
3. The Federal Rules— 
Claude I. Depew, Wichita 
4. Commentaries on the Question, 


“Should the Federal Rules be adopt- 

ed for State Practice?” 

Pro: Roy C. Davis, Hutchinson 

Con: Mark H. Adams, Wichita 
12:00 Noon—Recess 


AFTERNOON AND EVENING 


12:15 to 3:00—Stag luncheon and entertain- 
ment: Roof Garden, Jayhawk Hotel 


1:00 to 3:00—LADIES LUNCHEON—Flor- 
entine Room—Jayhawk Hotel 


3:00—REGISTRATION DESK CLOSES 


4:00 to 6:00—Relaxation and Social Hour— 
Florentine Room—Jayhawk Hotel. 


6:00—Dinner for KANSAS WOMEN LAW- 
YERS—Green Room, Jayhawk Hotel 


8:15—Topeka Bar Show— Municipal Audi- 
torium, FOR LAWYERS AND THEIR 
WIVES 
NOTE, GOLFERS: For those interested in play- 
ing golf, the facilities of Topeka’s three pri- 
vate golf courses will be available to out of 
town lawyers registered at the convention 
upon the payment of standard green fees. 
HOUSING: Members of the Shawnee County 
Bar will be available at the Registration Desk 
to assist visiting lawyers in anyway possible 
with housing problems. 





TOPEKA KANSAS 


at the Jayhawk; 


The Latchstring Is Always Out! 


You'll find a real welcome and genuine friendliness awaits you 
wk; Topeka’s newest and finest hotel. 


e 300 Modern attractive 

e Air Conditioned Coffee 
Shop and Dining Room 

e Garage and Theatre in 
connection 


e Convenient, Easy to find 
ion 


e Reasonable, moderate rates 
. Gometers Benguet and Ball 
facilities — Roof 

/. Wy 











HOTEL JAYHAWK TOPEKA 
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COMMENTS 


TORT LIABILITY OF A CHARITABLE INSTITUTION FOR 
THE NEGLIGENT ACTS OF ITS AGENTS 


By JOHN L. RADER 


John Doe is in an auto accident and is rushed to the nearest hospital in a state 
of semi-consciousness. Upon arrival at the hospital he claims that his left knee 
pains him. The doctor immediately orders X-rays taken of his left knee, which 
is done in a few minutes by the X-ray technician. John Doe is placed in bed and 
given proper treatment for shock. The technician was tired since she had been 
out late the previous night, so she departs from the marking system ordinarily 
used to identify the X-ray negatives. In so doing she becomes confused and sends 
the wrong negatives to the doctor who examines them and as a result does not 
realize the serious nature of Mr. Doe’s injury. The doctor being misinformed 
puts only an elastic bandage on Mr. Doe’s knee, gives him crutches, tells him to 
take it easy for a few days, and sends him home. Mr. Doe goes home and several 
times during the next week tries to use his left leg to support his weight. As a 
result the knee is permanently injured. 


Mr. Doe sues the hospital alleging the negligence of the X-ray technician, 
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which the court finds to be the proximate couse of the permanent injury. The 
defendant hospital is a charitable institution financed by contributions and pa- 
tients who can pay. It has assets of well over a million dollars. 


The question is whether a charitable institution is liable for the negligence 
of its servants, agents, or employees. It should be kept in mind that the issue does 
not concern accidents without fault, but only inexcusable, unlawful, actionable 
negligence. 


It is a familiar principal in tort law that charity is no defense, and at common 
law charity and kindness negligently administered become actionable wrongs.’ 
This rule is uniformly applied to individuals and it would seem logical to extend 
its application to trusts and corporations which can be classified as charities, and 
thus allow Mr. Doe recovery from the hospital. However, in practice, “The cases 
are almost riotous with dissent. Reasons are even more varied than results. . . . 
They indicate something wrong at the beginning or that something has become 
wrong since.”* It seems impossible to correlate the various theories with the 
results. 

DIVERSITY OF RESULTS 


In general, state decisions on the liability of a charitable institution fall into 
three major classifications: (1) those which deny any liability; (2) those which 
deny liability to certain classes of plaintiffs’ or for certain acts of negligence;* 
(3) and those which hold the institution fully liable in the same manner as any 
non-charitable institution, corporation, or trust liable for the tortious acts of their 
employees or agents. Surveys have been made attempting to ascertain the ma- 
jority view; however, the results show little more than that numerically most 
courts fall somewhere between the extremes of complete immunity and complete 
liability.’ 

Historically, immunity has been the overwhelming rule with a growth towards 
full liability via exceptions to the general immunity doctrines.® As in the case 





1. Harper, Torts, ss81 (1933); Prosser, Torts, 194 (1941); Restatement, Torts, Wy vag (1934). 

2. President & Directors of Georgetown College v. Hughes, 130 F. 2d 810 (A 1942). 

3. Seine Sequany recognized classes are charity patients, paying patients, englivens Rasa the institution, invitees, 
oe, minors. 

When a doctor is negligent New York A ee between professional and non-professional acts. Green- 
me Society of the Hillside wey 73 N.Y.S. 2d 21 (Sup. Ct. 1947); Necolaff v. Genessee Hospital, 270 
App. Div. 648, 61_N.Y.S. 832 (1946). 

5. President & Directors of Geor rgetown College v. Hughes, 130 F. 2d 810 (App. B. Be 1942). in an excellent 
and exhaustive analysis found that: (a) In five states there are no decisions: ., S.D., and Vr. 
(b) manag states adhere to full immunity with certain exceptional liabilities: Ark., ie — Pay Md., Mass., 
Mo., Ore., , S.C., and Wisc. (c) Three states have full liability and possibly a fourth: Minn., N.H., N.Y., and 
Okla. (d) ; seven states, strangers and paying beneficiaries may recover, but the question has been reserved as to 
non-paying patients, with a strong indication that they may: Ala., Cal., Fla., Ga., Idaho, Utah, and Okla. (e) Colo., 
and Tenn. impose liability if the charity is protected by insurance. ‘The trend in groups (d) and (e) is toward 
= +4 (f) In ire States strangers are allowed rec but beneficiaries are denied relief: Conn., Ind., 
lowa, La ich., Neb., N.C., Ohio, R.I., Texas, Va., and Wash. (g) In seven states there are no decisions 
involving strangers, but b ng charity is not liable to beneficiaries; Ariz., Me., Miss., Mont., Nev., W.Va., and Wyo. 
The court concluded that the “apparent preponderance of authority supporting immunity disappears. * But see 133 
A.L.R. 809, and 10 Am. Jur. 687. 

6. The evolution of the California decisions is indicative. There is dicta that immunity would be granted in 
Thomas v. German Gen. Elec. Soc., 168 Cal. 183, 141 Pac. 1186 (1914). en was granted on an implied 
contract and waiver rationale in Burdell v. St. Luke's eee. 37 Cal. App. 173 Pac. 1008 (1918). The 
trust fund Keng was used in Levy v. Superior Court, 74 Cal. App. 171, 239, +160 (1925). The validity of the 
implied tract and waiver theory was questioned in y &- v. Hospital of the Good Samaritan, 2 —_ Ape. 2d 
688, 37 - 2a 1 1066 (1935). and went on public policy to grant immunity. An exception to the imm 
was made and a stranger allowed to recover in Phoenix Assurance Co. v. Salvation Army, 83 Cal. APD. 4 5, 256 
Pac. 1106 (1927). Another exception was made and recovery —— in England v. Hospital of Good Samaritan, 
6 Cal. App. 2d 640, 61 P. 2d 48 (1937). By gary BY ~- beneficiary to recover another exception to the 
immunity doctrine was made x the —— laid for complete liability” og Silvis v. Providence Hospital of 
Oakland, 14 Cal. 2d 762, 97 P. 2d 798 (1939). The latest decision does not allow a non-paying beneficiary to 
recover. Malloy v. Fong, 220 P. 2d 48 (Cal. App. 1950), but see the dissenting opinion in this case. 
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of any rule, which is honored more in its exceptions than in its observance, the 
results become contradictory and confusing. Thus it has been held that a charity 
is not liable for a doctor’s negligence while he is performing a professional act,’ 
but is liable for the negligent operation of an ambulance,® but not for the care- 
less pushing of a cart in its corridors.’ If it is covered by liability insurance, lia- 
bility may be imposed in some states'® and in others insurance has no effect.'' 
Liability may be granted to the extent of property owned for production of in- 
come and not used exclusively for a charitable purpose.'? A hospital may be 
liable to a paying patient’? or to its employees.'* A strong case can be made in 
favor of a stranger, one not a recipient of any of the benefits of the institution, 
when he is an invitee on the premises of the defendant hospital;’* but in Kansas 
even a third party injured by the negligent operation of a truck driven by an 
employee of the Salvation Army cannot recover against the charity.’© In short, 
authority can be found, both pro and con, on every conceivable set of facts. 


THEORIES OF IMMUNITY 


For negligent or tortious conduct, liability is the rule. Generally, immunity 
is the exception despite the existence of a charitable motive which may be con- 
sidered as a mitigating circumstance. What is the rationale by which immunity 
is granted to charitable institutions and not to charitable persons? 


The earliest basis advanced for immunity was the trust fund doctrine’” first 
adopted in the United States in 1876 by Massachusetts'® apparently without 
knowledge that the doctrine had been expressly overruled in England for ten 
years.'? Briefly stated, the rule is that the property of the charity constitutes a 
trust fund. If liability were imposed, this fund might be wholly destroyed and 
diverted from the purpose for which it was given, thus thwarting the donor’s 
intent because of negligence for which he was not responsible. This theory has 
been the most severely criticized of all and has been specifically rejected by some 
courts.”° Prosser states that the weakness of the rule lies in the fact that it is con- 
trary to the general rule of liability for negligent conduct and that other trust 
funds are not exempt from liability for the torts committed in administering the 
trust, and that since the funds are not exempt in the hands of the donor himself, 
he cannot confer immunity upon them.”! Scott believes that the exemption from 
liability of a charitable institution is clearly against public policy and that “The 
institution must be just before it is generous.” The argument supporting the 
trust fund doctrine to the effect that to allow liability is to thwart the intention 
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of the donor seems at best speculative. Neither can it be said that the donor in- 
tended that the beneficiary, the very person he wished to help, should bear the 
burden of the negligence of the forces set in motion. Can it be said as a matter 
of law that the donor’s intent was to create a fund or hospital to aid the public 
and yet that this fund should not be available for damages when it is misused? 
In most courts the trust fund doctrine is in ill repute. 

A second basis for the immunity rule is that the maxim of respondent superior 
has no application in the relation of a charitable institution to its servants. It is 
argued that the rule of respondent superior can be applied only where the master 
derives some profit or advantage to himself from his servants’ acts, and that since 
a charitable institution makes no profit, it is not liable for its servants’ negli- 
gence.”? This rationale is criticized on the grounds that profit is not the reason 
for the doctrine of respondent superior, but rather it is the control of the master 
over the servants’ acts, whatever the end may be, and whether the results are good 
or bad.”* Control is basic. 

A third explanation for the rule of immunity is the waiver doctrine, i.e., that 
the beneficiary waives whatever tort claim might accrue to him by reason of the 
negligent acts of the agents of the charity.” This doctrine has foundation when 
applied to a set of facts where it can be said that the injured person calculated 
and took the risk knowingly with his eyes open. However, the argument is 
predicated on implied contract and intent, thus breaking down when the patient 
is brought in unconscious, or is a minor, is paying for treatment, or where the 
person injured is a complete stranger to the benefits or operations of the insti- 


It is submitted that the waiver theory frequently does violence to the facts. 


Public policy is a fourth basis for the immunity rule. It is most frequently 
combined with one of the previously mentioned explanations as an alternative 
theory in support of the immunity doctrine. For example, Kansas combines the 
trust fund theory with public policy in its rationale.?” It can be argued that the 
real basis for the other three explanations for the immunity rule is actually public 
policy, i.e., that the factions are employed in an attempt to refine the underlying 
basis which is simply that it is better for the community and the public in general 
that the individual suffer and bear his loss rather than that the offending char- 
itable institution should suffer in damages. It is argued also that the public will 
not condone the stifling of charities by discouraging donors because of the fact 
that their gifts will go to pay tort claims.”* In answer, the Florida Court has said 
that it would seem more reasonable for public policy to demand the proper per- 
formance of charitable activities and duties rather than the insulation of a fund 
against damages for improper performance.”? 
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Public policy is a fluid concept, not instantly born but rather given form only 
by time—the same time which makes the established policy, if any, somewhat 
an anachronism. What once was charity may become duty, for instance, old age 
benefits, workmen’s compensation legislation where liability may be imposed 
without fault,*° and social security legislation in general. Whatever may be the 
individual's view of these programs, the objective fact exists that they represent 
public policy and social movement. Public policy relative to the question at hand 
is in a state of flux. No one would question the importance of the charitable 
institution. Their coffers are far from full and those on fixed incomes may have 
difficulty operating. However, the coffers of the wrongfully injured beneficiary 
are not overflowing and he may become a public charge. The public policy 
alleviating the burden of taxation on charitable institutions is well founded on 
a desire to assist these institutions in their good works. This is quite different 
from a public policy which insulates and protects an institution in its wrong- 
doing. 

It is argued that many charitable institutions are operated today like big busi- 
ness*! and as such they are better able to bear the burden of their own wrong- 
doing by means of insurance as a legitimate expense. In the eyes of the Iowa 
Court, such insurance does not present an undue burden on the well-managed 
charitable institution.*? 


Justice Rutledge sums up in an excellent decision the arguments for holding 
the charitable institution liable: 


“As against the factors favoring immunity may be mentioned the tendency of 
immunity to foster neglect and of liability to induce care and caution, the departure 
from the general rule of liability, the anomaly of exempting charitable corpora- 
tions and trust funds when charity is not a defense to others, the injustice of giving 
benefit to some at the cost of injury to others and of the injured individual having 
to bear the loss wrongfully inflicted upon him at a time when the direction of the 
law is towards social distribution of losses through liability for fault. . . .”33 


THE KANSAS DECISIONS 


The first** Kansas case to establish the immunity theory was Nicholson v. 
Atchison, Topeka & Santa Fe Hospital Association.*” The defendant was a hos- 
pital maintained by the Company for mutual benefit to itself and its employees. 
The petition alleged that Plaintiff's son became ill at his boarding house in To- 
peka while in the employ of the Railroad Company and was being cared for and 
treated there by a competent physician; that while in this condition he was re- 
moved against his protest to the hospital by the agent of the Company; that they 
carried him from a warm, comfortable room into the outer air and failed to 
protect his person from the cold; that he became chilled and suffered an attack 
of pneumonia from the effects of which he died. It was further alleged that after 

30. However, against this argument are those automobile guest statutes which do not allow recovery for ordi- 
nary negligence. 
31. Foster v. Roman Catholic Diocese of Vermont 70 A. 2d 230 ‘S. 1950). 
32. Andrews v. YMCA, 226 lowa, 374, 284 N.W. 186 (1939) dictum. Note 47 ante. 
33 President & Directors of Georgetown College v. Hughes, 130 F. 2d 810 ( App. be 1942). 
id material see Atchison, Topeka & ta Fe Railroad Company v. Margaret Zeiler, 54 Kan. 
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his removal to the hospital the defendant wholly failed to give him medical 
treatment and professional care during his illness; that he was taken to what is 
known as the convalescent ward of the hospital where the windows were kept 
open, subjecting him to drafts of cold air without sufficient bed covering; and 
that no effort was made by any of the physicians, servants, or attendants of de- 
fendant to determine his condition until a few hours after his death. It was 
alleged that his death was the result of these acts of negligence on the part of 
the Association by its physicians and attendants. 


To this petition the defendant filed a demurrer which was sustained and 
affirmed on appeal. The Court said that the plaintiff failed to allege that the 
defendant did not exercise reasonable care in the selection of its physicians and 
attendants, and that this allegation is necessary in a suit against a charitable 
institution. The theory of this holding was simply that suits of this nature ought 
no be encouraged for reasons of sound public policy. 


The Court speaks of the defendant as a “charity” and applies the law to a 
“charitable institution”. Yet, the court states that, “the defendant is an associa- 
tion maintained by the railroad company for the treatment of its employees 
while sick, and is supported by the monthly contributions of all its employees. 
. . . It is in no sense maintained for profit.” The phrase “all its employees” 
connotes a plan which was probably compulsory (compulsory charity? ). If the 
employees make monthly contributions, are they not paying for the medical ser- 
vices which the Court says are rendered “free of charge”? Does this mean that a 
mutual hospitalization plan results in a charity not responsible for wrongful 
injury to its subscribers? This application of extreme charity law to one party 
of a joint venture and giving this party immunity from damages for the wrong- 
ful injury or death of a second joint venture does not appear reasonable, just, or 
well founded in public policy. Surely the Kansas Court would not today hold 
this institution a charity for the purpose of protecting it from tort claims. None 
the less, in this manner the immunity rule was born in Kansas. 


The next case to arise was Davin v. The Kansas Medical Missionary and 
Benevolent Association®® in which the rule of the A. T. & S. F. Hospital case*’ 
was not only controlling, but was extended to the effect that the defendant hos- 
pital was not liable for the negligence of its Medical Superintendent in his failure 
to comply with a contract made for the care of a patient being treated. 


In subsequent cases the rule of immunity has been extended to institutions 
other than hospitals and has been applied to the effect that the Salvation Army 
is not responsible for the negligence of its employees in the operation of auto- 
mobiles in the course of employment.** The injured party can look only to the 
negligent employee or agent. The same is true when the Salvation Army is the 
lessee of a building which is destroyed because of the negligence of the lessee’s 
agent. The lessor can look only to the negligent agent or employee for dam- 


36. 103 Kan. 48, 172 Pac. 1002 (1918). 
37. ote 35 supra. 
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ages.” The rule of immunity seems to be firmly established in Kansas except 
for torts arising in the course of activities not connected with charity.*° 


The Kansas Court has used in all cases either public policy, trust fund doctrine, 
or both as the controlling principles.*! The language of the cases is not consistent 
with the trust fund doctrine, as the Court said in both the A. T. & S. F. Hospital 
case‘? and Ratliff case*® that recovery could be had for the negligent hiring of 
employees (but in neither case was such negligence found). If the defendant 
charity is not liable for negligence of its employees on the basis that its assets 
are a trust fund, how can it be liable and take damages out of this so-called “trust 
fund” when the employees are negligently employed? 


Even though the trust fund doctrine has been used on several occasions by 
the Kansas Court, it is submitted that it is not significant. It is a fiction used 
when convenient to bolster the public policy favoring charitable institutions in 
relieving them of tort liability for the wrongful acts of their agents. If the trust 
fund doctrine is discarded, the conflict in theory and results disappears. Public 
policy adequately explains why an institution should be liable when it has negli- 
gently selected its employees and why it should not be liable when it has exer- 
cised due care in their selection. If the liability is thus limited, the frequency of 
damage suits is decreased, the burden on the charity decreased, and the degree 
of immunity desirable is maintained. The question, of course, then becomes: is 
this degree desirable? 


RECENT DECISIONS 


The so-called “minority view” is gaining strength, i.e., there exists a strong 
trend towards full liability of charitable institutions.“* To find liability the courts 
employ the same methods and reasoning generally used when considering the 
liability of an ordinary corporation, trust, or other employer. Recently on cases 
of first impression, North Dakota** and Vermont** have espoused the full lia- 
bility view; and Iowa*’ even went so far as to overrule a line of decisions and 
adopt the liability doctrine. 


CONCLUSION 


These recent decisions vindicate the many writers who have long expounded 
the virtues of responsibility and liability of charitable institutions. The trend 
towards liability represents public policy which is keeping pace with the times. 
The older cases approached the problem of charitable liability as a balancing or 
weighing of damage to the individual and damage to the charity. The newer 
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cases holding that the institution is liable seem to approach the problem as 
weighing the damage to the charity against damage to the public. The public 
protection approach seems to be very persuasive if liability is sought. 


The present Kansas Court could very possibly and correctly follow Iowa in 
directly overruling its previous decisions,** (in the hypothetical situation above, 
allow recovery for Mr. Doe), and join the growing number who say that one 
must be “just” before being “generous.” 


48. See note 47 supra. 
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MUNICIPALITY LIABILITY IN TORT 
By RICHARD W. WAHL 


Like much of our law, the basis of a municipality’s immunity from liability 
for its torts stems from the early English law. In the case of Russell v. Men of 
Devon,' the plaintiff was injured on a defective bridge and brought suit against 
the county of Devonshire for negligent maintenance. The idea of a suit against 
a municipal body was novel to the court, and it said that: 

“It is a strong presumption that that which never has been done cannot by law be 

done at all.” 
No specific mention was made of sovereign immunity in the Russell case, but 
the court did feel that “. . . it is better that an individual should suffer an 
injury than that the public should suffer an inconvenience.” Later, courts ra- 
tionalized the holding on the basis of sovereign immunity which was a logical 
expansion of the view that the knig was believed to be incapable of wrong. The 
idea of sovereign immunity spread and now has been taken to embrace all 
subdivisions of the state. A suit against the subdivision is, in effect, a suit against 
the state. It is generally conceded that no recovery may be had against a mu- 
nicipality for injuries occasioned by its negligence or non-feasance in the exer- 
cise of governmental functions. In that capacity the municipal corporation is 
acting for the welfare of the general public as well as the inhabitants of its 
community and represents the sovereignty of the state. For injuries arising from 
a proprietary function, liability is predicated upon the same basis as for a private 
corporation. 


GOVERNMENTAL AND PROPRIETARY FUNCTIONS 


The difference between governmental and proprietary activities involves a 
maze of shadowy distinctions. The areas in which a municipal government may 
act are being expanded every day. Indeed, in many cases it is difficult to de- 
termine whether the city is immune because the function is governmental, or 
whether the function is governmental because the city should be immune.” 


The courts apply various formulae in determining whether the operation 
was governmental or proprietary. It may depend upon whether the duties were 
imposed by law or voluntarily assumed,’ whether the act is for the common 
good of all or whether it is for the special benefit or profit of the corporate 
entity.‘ The Kansas court in Freeman v. City of Chanute’ said that: 


“There are two kinds of duties which are imposed on a municipal corporation— 
one arising from the grant of a special power, in the exercise of which the munici- 
pality is a legal individual; the other arising from the use of political rights under 
the general law, in the exercise of which it is a sovereign. The former is quasi- 
private and is used for private purposes; the latter is public and used for public 
purposes. In the exercise of its quasi-private or corporate power a municipality is 
like a private corporation, and is liable for a failure to use its power well or for 
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an injury caused by using it negligently. . . . But in the exercise of the political 
or public power conferred on it as an arm of the state for the benefit of all the 
people, its officers, although appointed or elected by the city, paid and subject to 
be discharged by it, are not agents of the municipality, but of the state, and the 
corporation is not liable either for their misfeasance or nonfeasance.” 


In Bowden v. City of Kansas City® the plaintiff was injured on the defective 
floor of the fire station while in the performance of his duties in the city fire 
department. The court found that the care and management of a fire station 
was a ministerial or proprietary duty and held the city liable for the plaintiff's 
injuries. The status of the fire department was again before the court in Barcus 
v. City of Coffeyville.’ The plaintiff's decedent was killed when struck by a 
fire truck. The court determined that the city could not be held liable since in 
maintaining and operating a fire department, it was clearly acting in a govern- 
mental capacity. In disposing of the broad language of the Bowden case, the 
court limited its authority to the relation of employer and employee. 


Many and varied activities have been placed within the protective fold of 
governmental immunity. Thus, sponsoring a Fourth of July celebration,® 
granting franchises,’ preserving the public health'® and sanitation,’ repairing 
the city streets,'? maintaining zoological gardens,’ preserving peace and good 
order,'* maintaining a swimming pool,”? enforcing ordinances, including in- 
valid ones,’ and maintaining a public park’ will not afford a basis for an 
action in tort though the activity may not be conducted in a prudent manner.'* 
However the governmental immunity enjoyed by the city will not be imputed 
to one who is performing a like function under contract with the city.'? 


In Kansas, the enacting of ordinances, or failure to enact them, and the en- 
forcing, or failure to enforce them, are considered in light of the purpose of 
the regulation. In Everly v. City of Gas”° the court held that: 


“If an ordinance be ministerial in character the city will be liable for the failure of 
its officers to execute the ordinance the same as a private individual would be. 
If, however, the ordinance be one enacted pursuant to the city’s governmental 
power, the city is not liable in damages for the nonfeasance or for the misfeasance 
of its officers in executing it.” 


In that case an ordinance regulating the roaming of cattle in the city streets was 
held to be governmental, and the plaintiff could not recover for injuries suffered 
from being gored by a vicious cow even though the ordinance was not enforced. 
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In an interesting case in Maryland similar to the Everly case”! the court held 
that: 


. . . When a statute conferred a power upon a corporation to be exercised for 
the public good, the exercise of the power is not merely discretionary, but impera- 
tive, and the words ‘power and authority’ in such case may be construed ‘duty and 
obligation.” 


The governmental immunity granted to a city does not, however, warrant 
the creation and maintenance of a public nuisance.” 


The problem of the city dump has caused the courts considerable difficulty. 
In Roman v. City of Leavenworth”? it was decided that the dump was an at- 
tractive nuisance and the city had a duty to use reasonable care to keep young 
boys away from it.7* But in Bruce v. City of Kansas City’ the court held that 
the city dump did not constitute an attractive nuisance, that in maintaining the 
dump the city was exercising a governmental function and was not liable to the 
plaintiff, a child who was injured there. The court said that: 


“Bench and bar have gradually come to realize that the ‘attractive nuisance’ doctrine 
founded on the turntable cases has been carried altogether too far in succeeding 
decisions.” 


The Colorado court obviated the necessity of determining whether or not the 
city dump was an attractive nuisance by holding that it was maintained in the 
pfivate or corporate capacity of the city for the convenience and benefit of its 
inhabitants and not as an agent of the state in the discharge of a governmental 
duty. 


Municipal functions which fall within the “classification of proprietary acts 
include maintaining light. and power plants,”’ city water works,”® sewer con- 
structoin,”? city gas plant,°° and other work for municipal improvement.*! In 
Perry v. City of Independence,*” the court said that: 


“It cannot be doubted that a city may maintain a municipal water plant and operate 
it in a dual capacity. While the city is maintaining the water system for the use 
of its fire department, it is performing a governmental function. . . .” 


Presumably a similar distinction could be made between the furnishing of 
electricity for street lighting and for private use. But query whether or not the 
court would be willing to extend the dual capacity doctrine to include the gas 
plant, sewer system and other public improvements. 
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A few jurisdictions refuse to distinguish between governmental and pro- 
prietary functions. The South Carolina court held that:*? 


. the courts should not undertake to say that any functions of a municipal cor- 
poration are private and not governmental, but, on the contrary, should hold that 
municipal corporations are created solely for public and governmental purposes, 
and that all powers granted to them. . . are to be exercised as public and govern- 
mental functions, for the benefit of the municipal community.” 


In these jurisdictions, the city’s liability for torts arises solely through legislative 
enactment. 


STREETS, SIDEWALKS AND PARKINGS 


By statute in Kansas** cities do not own the streets, sidewalks and parkings, 
but the fee simple title is vested in the counties in which the cities are located. 
The cities are invested only with control and management. It is the duty of the 
city to keep the streets reasonably safe for all who rightfully use them for pur- 
poses of business, convenience or pleasure.*? This duty is mandatory and the 
city has no right or discretion to avoid it.** The city has no duty, however, to 
keep the streets reasonably safe for the use of a vehicle which by statute no one 
is authorized to use on the streets.?” The degree of care required of the city to 
make the street reasonably safe cannot be measured by the density of the popu- 
lation or the amount of travel on the street.*® 


It is essential to the recovery of damages against a city that the street upon 
which the injury occurred be within the corporate limits and one which the city 
is bound to maintain.®? Even if the city may have made some effort to maintain 
a street outside the city limits, it will not be estopped to deny its responsibility 
for injuries sustained there.*° 


It is generally held that the city must have knowledge of the defect, and an 
opportunity to repair it before it may be held liable for resulting injuries. In 
Smith v. Krebs*’ the court held that: 


. where the city has knowledge of a dangerous defect in the street or sidewalk, 
it is negligent if it does not repair the place at once. The rule has also been laid 
down that if the defect is patent and has existed long enough so that the city should 
have known of it, the city is liable even though it did not actually have knowledge 
of the defect.” 

But where the defect in the street, sidewalk or parking was caused by the city or 

one for whose acts it is responsible, no proof of notice to the city of the defect 

is required, such notice being implied.*? 


In keeping the streets reasonably safe for public travel, the city must place 
guards or lights to protect travelers from injuries in excavations in the street 
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whether made by the city or an individual, “3 and this duty may not be delegated 
by contract with a third person.* * This duty extends to permanent obstructions 
in the street,‘ and is owing to employees of the city in the exercise of their 
duties as well as to the general public.*© 


In Ohio, in a case very similar to the McDonald case,*” the city had given a 
contractor a permit to occupy a part of the street with construction material 
being used on adjacent property. The obstruction was not guarded or lighted, 
and the plaintiff was injured as a result. In determining the duty of the city to 
guard against the creation of a nuisance in the streets, the court held that since 
the permit provided that the contractor should put up lights and guards, the city 
had a right to suppose that such safeguards were in fact used, and would have to 
have actual notice of the defect before liability would attach. 


Street carnivals have furnished the basis for a couple of interesting cases in 
this state. In Malchow v. City of Leoti*® a merry-go-round located at the inter- 
section of two principal streets was held to be a nuisance and a breach of the city’s 
duty to keep the streets open for travel. But in Rose v. City of Gypsum‘? the 
plaintiff's decedent was killed while a spectator of a car race held on a city street 
as part of a carnival, and the court held that the duty of the city to provide police 
protection against such misuse of its streets was a governmental function and 
the city was not liable in the absence of statutory liability. 


Jaywalkers are not in a favored position in the event of injury since the city 
is not held to the same degree of care in maintaining that portion of the street 
used for vehicular traffic in a reasonably safe condition as for crosswalks, side- 
walks or other parts of the street where it is anticipated that pedestrians will 
go. 

The same degree of care as is required in the maintenance of the streets is 
required in the maintenance of an alley dedicated to the public use.*! 


A city’s duty in respect to sidewalks is to maintain them in a reasonably safe 
condition for the use of pedestrians. Perfect sidewalks are not required since 
such a requirement would place too great a financial burden upon the city. “It 
is not an insurer of the safety of persons using its sidewalks.”** In Ford v. City 
of Kinsley*’ the plaintiff tripped and fell where a block in the sidewalk had 
sunk one-half to three-fourts inch below the level of the walk. The court held 
that: 

“Slight and inconsiderable defects in the sidewalk of a city street do not furnish 


a basis for actionable negligence even though a pedestrian may trip, fall and injure 
herself on account of such trivial defect.” 
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45. Phillips v. City of Wichita, 132 Kan. 102, 294 Pac. 911 
46. City of Kansas City v. McDonald, 60 Kan. 481, 57 Pac. 1 
47. City of Columbus v. Penrod, 73 7s. 209, 76 NE. 826 ( 
48. 95 Kan. 787, 149 Pac. 687 (1915 
49. 104 Kan. 412, 179 Pac. 348 (1919). 
50. Smith v. City of Emporia, 169 Kan. 359, 219 P. 2d 451 (seme): 
51. City of Osage City v. Larkin, 40 Kan. 206, 19 Pac. 658 (ese 
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If the city gives an adjoining property owner permission to do any excavat- 
ing in the sidewalk area, it must supervise the covering of the excavation so 
that the sidewalk is again reasonably safe. Failure to supervise such construc- 
tion is negligence for which the city may be held liable in the event of injury 
suffered by reason of improper support.°* However, having discharged its 
duty of supervision of construction, it does not appear that the city has any duty 
of inspection to ascertain whether the covering remains reasonably safe. 
Where the city has been held liable for injuries sustained by a person lawfully 
using the defective sidewalk, the city can recover from the abutting property 
owner whose active fault caused the defect.*® 


The problem of snow and ice removal from sidewalks and crosswalks has 
been before the court several times. In Evans v. City of Concordia®’ it was held 
that: 


. it is not one of the law’s reasonable requirements that a city should remove 
from the many miles of walks the natural accumulation of ice and snow, because 
such a requirement is impracticable from the nature of things;. . . when these 
conditions exist generally they are obvious, and everyone who uses the sidewalks 
at such times is on his guard and is warned by the surroundings and the danger of 
slipping at every step.” 


But the city is not absolved from all liability for injuries suffered from the con- 
dition of the sidewalks. Due consideration must be given to whether or not 
the city had sufficient notice and opportunity to remedy the situation by re- 
moving the ice and snow. Regard must also be given to weather conditions and 
“well recognized sudden changes in meteorological conditions which frequently 
occur in Kansas.”** The city generally is not liable for falls on smooth ice and 
snow, but is liable where ice and snow have been allowed to accumulate and be- 
come ridged, rutted and uneven and such accumulations contribute to the in- 
jury. 

A different view is followed in Missouri. It is felt that it would be imprac- 
ticable and burdensome to hold a city liable for injuries resulting from a gen- 
eral condition of ice and snow. Ridges, ruts and unevenness produced by travel 
through snow and slush which afterwards freezes are not classed as actionable 
defects for which a city may be held liable since they are the usual result of 
wintry conditions. 


It is recognized that the city will not be held to the same degree of care in 
maintaining the parking, which is not expected to be used by pedestrians, as it 
is in the maintenance of the sidewalks.*' The irregularity in the parking which 
is the cause of personal injury must be a material defect®* upon which the negli- 
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gence of the city may be predicated. ®> Small stakes left in the parking are not 
actionable defects.°* Where the city knows or is charged with the knowledge 
that pedestrians are crossing the parking in a particular place, it may be held 
liable if it does not place safeguards in the area.°° 


Even the shade trees planted in the parking are a potential source of liability 
unless they are properly cared for. If the city has notice of the defective condi- 
tion of the tree, and a limb falls because of its decayed condition or is blown 
down by usual and ordinary winds, the city may be liable to one injured by the 
falling limb. If the winds are unusual and extraordinary, before the injured 
person can recover from the city, he will have to show that the tree was patently 
bad, and had existed for such a length of time that in permitting it to remain, the 
city was disregarding the safety of its people.® 

The immediate confines of the street, parking or sidewalk are not the only 
area in which the liability of the city for injuries may be established. In main- 
taining its public ways, whether vehicular or pedestrian, reasonably safe for 
travel, due regard must be given to the immediately adjacent area. Billboards 
and the like negligently constructed close to the sidewalk,®’ unguarded excava- 
tions dangerously contiguous to the public way, and holes negligently left 
unfilled just off the traveled street all tend to make the way less safe for 
travel. 

In Kaiser v. City of Wichita’ a private individual had constructed steps lead- 
ing from a city bridge. It was the practice of the public to make general use of 
the steps. The city acquired the surrounding land and the stairway knowing of 


the public user. The city was held liable for injuries suffered by the plaintiff 
because of a defective step since the circumstances showed a “participating con- 
nection or acquiescence” on the part of the city with such public use especially 
since it existed over an extended period of time. 


As is general in the law of negligence, the defect or obstruction upon which 
the negligence of the city is predicated must be the proximate cause of the 
plaintiff's injury,’’ and the plaintiff must not be contributorily negligent.’ 
Mere user of a defective sidewalk, street or parking is not in itself negligence.” 


LIABILITY FOR MOB VIOLENCE 


By statute in this state, a city is liable for injuries to persons or property 
caused by mob action.’ The statute is intended to prevent the formation of 
mobs within the city limits, and the liability of the city arises as a consequence 
of action which the mob takes within the city even though the effect of such 
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action is without the city limits.’> It was held in Blackman v. City of Wichita” 
that: 


“One of the purposes of the statute was to quicken the public conscience and stim- 
ulate sentiment in favor of law and order by making each citizen and taxpayer 
responsible for a proportionate share of the loss resulting from mob violence and 
thus making each a champion of peace and good order.” 


That the mob was good natured and intended no serious harm to anyone”’ 
does not absolve the city of liability, nor does it matter that the city had no 
notice of the existence of the mob or could not have prevented the injury caused 
by them.”® The statutory liability is absolute. 


The primary concern of the court in these cases is the determination of what 
constitutes a mob. The statute prescribes that it must be five or more persons, 
and there must be a common purpose among the persons.’? In City of Cherry- 
vale v. Hawman®® the court defined a mob as “an unorganized assemblage of 
many persons intent on unlawful violence to persons or property.” Thus, a 
kangaroo court in a city jail,®’ police officers who ransacked plaintiff's home 
under claimed authority of a warrant,* irate labor unionists,®* a group who en- 
couraged another in his battery of the plaintiff,** and a charivari party®’ have 
been held to constitute mobs within the purview of the statute, and for whose 


acts the city was held liable. 


DUTY TO EMPLOYEES 


Like the private employer, the city must furnish its employees a reasonably 
safe place in which to work.*° In Bowden v. City of Kansas City*’ the court 
said that: 


“The liability springs from the duty which is due from every person, whether nat- 
ural or artificial, to exercise such reasonable care in the conduct and management 
of his property that it will not unnecessarily result in injury to another.” 


Ordinances passed for the safety of the inhabitants of a city are equally ap- 
plicable to employees while in the discharge of their duties.** 


An employee engaged to accomplish a specific job, and who is allowed to 
select the manner in which he wishes to accomplish the work, may be held to 
have assumed the risks of his employment.®? 
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CONCLUSION 


One cannot fail to be impressed by the apparent lack of a satisfactory basis 
upon which to determine a city’s liability for its torts. Since a clear explanation 
of the problem is not to be found in the cases, it is easy to imagine the confusion 
of the injured layman when he is informed that he could have had redress for 
his injuries if he had been hit by a proprietary city truck rather than a gov- 
ernmental one, or that his chance for compensation would be enhanced had 
he been injured on the proprietary city dumps of Colorado rather than the 
governmental dumps of Kansas. 


Legislation could, of course, be utilized to clarify the situation and wipe the 
archaic rules from the field of the law.”° In drafting such legislation, considera- 
tion must be given to financial and political problems as well as to the sub- 
stantive and procedural law. There may be established a State Administrative 
Board for Tort Claims to hear or review claims against the municipality. Local 
boards could be established to expedite the hearing of minor claims, with a 
right of appeal in the parties to the state board. Following the pattern of the 
Federal Tort Claims Act, a maximum recovery should be established for prop- 
erty damage, and personal injuries. If such limits place a burden upon the 
smaller communities, Professor Borchard has suggested that those cities pay a 
certain percentage of their revenue—one or two percent—into a state fund, 
with the state assuming any excess liability. There would be a shift from gen- 
eral governmental immunity to general governmental responsibility with lim- 
ited exceptions, as, for instance, certain acts of police officers, or where the 
health of the community was concerned. Contributory negligence would still 
be a defense, but “governmental function” would not. Overall liability would 
be based upon grounds similar to the present liability for a proprietary function. 


Such legislation may be justified in that it would provide a remedy to one 
otherwise deprived of adequate redress. It is believed by some that complete 
liability on the part of the city would engender more public interest on the part 
of its citizens. 


But there is the other side. When engaged in a proprietary function, the city 
may exact a charge for the service rendered. In this manner a fund is established 
from which to pay claims for damages. This is not true of governmental activi- 
ties. They are supported by taxation without the benefit of independent income. 
Additional expenses through claims would result in curtailment of services by 
the city since there is a limit on a city’s ability to tax for additional funds. Funds 
should not be diverted from their intended purpose of serving the public welfare. 


To meet the added burden of tort claims, the program of taxation for cities 
could possibly be expanded, and it would undoubtedly engender public interest— 
adverse interest. Perhaps the most practical approach is for the courts to scrutin- 
ize each case more closely and be certain that the function is not governmental 
simply because it is felt that the city should not be liable. 


90. Borchard, State and Municipal Liability in Tort-Proposed Statutory Reform, 20 A.B.A.J. 747 (1934). 
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WHITHER WEATHER? 
By KEITH WILSON AND RICHARD HARRIS 


From the very beginnings of recorded history and beyond, man has sought 
unceasingly to control the elements around him.’ His efforts in this direction 
have abounded with incantation, intestinal augury, witchcraft, charlatanry, 
bunkum, and appeals to the deity. All have uniformly failed. 


The courts, from the day of Lord Mansfield to the present, have looked upon 
weather and the elements as “not of human origin and not controllable by human 
power.”” Even as late as 1941, experts despaired of intervening in weather 
changes directly at any distance above the ground, counselling that “. . . we 
must take our rainfall as it comes. . .” and advising that weather would con- 
tinue to be “the most violent variable in man’s plans and enterprises.” 


However, since 1946, as a direct result of experiments in the laboratories of 
General Electric by Nobel prize winner, Dr. Irving Langmuir, and his associate, 
Dr. Vincent Schaefer, the prospect of extending the dominion of human control 
over what had been looked upon for some five thousand odd years as the ex- 
clusive province of the deity has increased to such a point that many eminent 
authorities have gone so far as to predict that the climate of whole continents 
may be controlled. 


It became immediately apparent, as the results of these revolutionary experi- 
ments began to flow in, that the primary problem lying in the way of rainmakers 


was a legal one. The new rainmaking techniques of cloud seeding and silver 
iodide generation were barely three years old before over a hundred lawsuits had 
been filed seeking to enjoin rainmaking.* Seeing the rapid handwriting on the 
wall, the General Electric Company has since restricted all of its work in weather 
control to the laboratory. However, the problem of the liabilities of rainmakers 
is still acutely with us. Because of the low cost of entering the business, hundreds 
of rainmaking companies are being formed by small groups and are now plying 
their trade about the country. As the crucial growing period for crops in 1951 
approaches, the problems engendered by the efforts of these rainmakers have 
multiplied by geometric proportions. An example of some of the impossible sit- 
uations precipitated by these operations is the anomalous problem of the Oregon 
farmers: In March of this year the bean growers employed rainmakers to set up 
silver iodide generators on Mt. Hood to bring needed rain to the bean crop. How- 
ever, if the normal rainfall were to increase, though it would benefit the beans, 
it would be disastrous to the budding fruit crop. Consequently the fruit growers 
have now employed more rainmakers to ascend the slopes of Mt. Hood with more 
generators to over-seed the clouds and thus insure a dry Spring. 


The appearance of such squabbles has crystallized the entire controversy re- 
volving about rainmaking. Briefly, the questions before the public are these: 


1. Frazer, The Golden Bough. 
2. Trent and Mersey Navigation v. Wood, 4 Dougl. 287, 26 E.C.L. 479 99 Eng. Rep. 884 (i765). 
3. Holzman, The H logic Cycle, in Climate and Man, Yearbook of Agriculture, 1941 at 238. 
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Shall the federal government pre-empt the field and set up a governing commis- 
sion somewhat like the Atomic Energy Commission? Shall the problem of the 
rights involved be left to the courts for solution? How shall the courts handle 
the cases which do come before them? 


In an endeavor to throw some light upon the situation, the Bar Association 
of the City of New York in conjunction with other Bar Associations in the 
country, chose as the question for the National Moot Court Competition, a prob- 
lem arising out of rainmaking activities. The problem in brief was this: 


Farmer B is upwind from farmer A. B decides to increase his rainfall, and hires 
a rainmaker, X. The activities of B and X directly result in a reduction of A’s 
normal rainfall with the result that A suffers a large crop loss. A sues for damages 
and seeks to enjoin any further rainmaking activities. What result? 


Forty-two major law schools in the country participated in the competition. 
To acquire a better knowledge of the problem, the teams were required to be 
prepared on both sides of the case. Hearings were held before distinguished 
members of the bench and bar, including many state supreme court justices and 
federal judges. The eliminations culminated in a final hearing in New York 
City, at which teams from Georgetown University and the University of Kansas 


Schools of Law argued before a court composed of distinguished members of the 
bench and bar.’ 


The following dialogue is between two members of the K. U. team, Keith 
Wilson and Richard Harris, and is presented in an endeavor to show the many 
complexities and some of the possible solutions to litigation arising out of rain- 
making. 


WILSON: There is no doubt in my mind that the activities of rainmakers will soon 
open up a new field of tort law. Much comment and some little litigation has already 
appeared as a result of cloud seeding. However, I think that the question which is un- 
answered at present and which is of extreme current importance among such groups as 
lawyers, farmers, and meteorologists is: “In future litigation, whom will the courts pro- 
tect. . . the defendant rainmaker, or the plaintiff landowner, who is dried up or 
washed away as a result of interference with natural weather conditions?” 


HARRIS: That’s an oversimplification. As a practical matter, any such cases coming 
to court in the near future will probably be fought on the evidence. At its present stage, 
rainmaking procedures are so undeveloped and unpredictable that any plaintiff seeking 
to recover damages for weather changes will find that his toughest fight is to show 
proximate cause. 


WILSON: I won't argue with you over that point. However, I still feel that in certain 
areas. . . like the Southwest... a plaintiff will be able to demonstrate by expert 
testimony that tremendously unseasonable weather changes have been brought on by 
cloud seeding and silver iodide generation. Now the question is: “Are these scientists 
liable to property owners for the damage that may result from their activities, or must 
such damages fall within the rule of damnum absque injuria?” 


HARRIS: You're assuming that a plaintiff can show proximate cause? 


P..2 + panel of six judges was comprised of: Associate Justice Robert H. Jackson of the United States Suprem 
residing; Judge Albert Conway, of the New York Court of Appeals; Judge Harold R. Medina, of the the United 
istrict Court; Chief Judge ious Biggs, Jr.. of the United States Court of Pk fea for the Third Foam 
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WILSON: Yes! Suppose A is a farmer, and B is a rainmaker. B starts seeding clouds 
upwind from A, and as a direct result A’s normal rainfall is cut in half and his crops dry 
up. Can he sue B for damages and recover? 


HARRIS: Why certainly! B’s actions have directly caused A a loss, if he can prove 
that fact, I see no reason why he shouldn’t be able to recover damages and even enjoin 
B’s injurious activities. Damnum absque injuria is the exception rather than the rule 

. courts generally have sought to protect the natural conditions of the land, and I 
would conceive that this should include natural weather conditions. 


WILSON: I don’t feel that the natural condition theory applies in this peculiar 
problem. Let us take another situation. Suppose that A is operating a salmon cannery 
in the Pacific Northwest, and assume that he has a large number of fish traps set in the 
river to trap the annual salmon run. Now suppose that B sets out traps downstream 
from A and completely cuts off his “natural” supply of fish. . . at say a loss to him of 
a million dollars. Could A recover damages? 


HARRIS: No. 


WILSON: Right! Now let’s take another problem. Suppose that A is a commercial 
hunter of wild ducks. . . his entire livelihood comes from this source. I know there 
used to be several here in Lawrence in the twenties. Now suppose B sets out blinds 
upwind from A, and thus wipes out A’s source of income. Do you think that A would 
have an action against B? 


HARRIS: Of course not. By being the first to reduce the animals to possession, B 
would establish title in himself. . . the rule of ferae naturae. But tell me, what have fish 
and ducks to do with clouds and rainmaking? 


WILSON: Just this. . . is it so far fetched to use such an analogy? Aren’t clouds 

. things? That is, separate objects floating along in an air stream. By seeding a 
cloud with ice particles and precipitating the moisture therefrom, couldn’t we say that 
the seeder has reduced the cloud to possession. . . just as much as the canner when he 
traps the fish or the hunter when he shoots the duck. 


HARRIS: Perhaps, but aren’t natural weather conditions, and normal rainfall more 
appurtenant to the land than wild animals? It seems to me that nothing is more vital 
to the inherent nature of the land than the weather that surrounds it, especially the 
rainfall upon it. Rainfall is necessary to life itself, while wild animals come and go and 
their coming and going seldom affects the value of the land. 


WILSON: Certainly, but remember that the rule of ferae naturae. . . that title vests 
when the interest is reduced to possession. . . is applied to property interests that are 
even more closely associated with the land than the itinerant clouds that drift over it. 


HARRIS: What did you have in mind? 


WILSON: The common law rule applied to oil and gas deposits. At common law, 
B could drill an oil well on his land, and begin pumping the oil out from under A’s land. 
Yet A could not recover, for B by “capturing” or reducing the oil to possession first, 
thereby caused the title to vest in him. . . even though his activities resulted in a great 
loss to A. That loss was a damnum, but not an injuria. As a matter of fact, an early 
court called oil and gas deposits. . . “a sort of subterranean ferae naturae.”® 


HARRIS: You have made some interesting analogies, but aren't we getting a bit 
afield from the subject? It would seem to me that the courts in solving a problem in- 
volving rainmaking and loss of natural rainfall would first seek to draw upon the law 


of water rights and watercourses. What about riparian rights? Wouldn’t they enter this 
field? 


WILSON: Yes they would, and I will come to that in just a moment. In reality what 
I am trying to do is set up some general principle which may be easily applied to our 


6. In re Indian Territory Illuminating Co., 43 Okla. 307, 142 Pac. 997 at 1001 (1914). 
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problem. The way I view the question is this: Clouds and the rain therefrom affect 
he land; yet, as a subject of property rights, they are extremely fugitive. . . nebulous 
. hard-to-define. Now, how have courts dealt with such nebulous and ill-defined 
species of property in the past?. . . The answer which I have arrived at sets up my 
general rule, which is... . In dealing with property of a fugitive or vagrant nature, 
the only practical rule which the courts can apply, is the rule that the interest vests as 
it is reduced to possession. . . as dominion is established over it. Because of the in- 
herently nebulous nature of the property. . . wild animals, subterranean oil deposits 
. and the rain in clouds, there is no course left open to the courts but to declare that 
the property right attaches with possession. To attempt any other rule would involve 
extreme complexity and would be seized upon as a basis for groundless litigation. 


HARRIS: How does your rule work in the field of water right law? 


WILSON: It fits extremely well. As a matter of fact, the general picture of the law 
of water rights was what gave me the idea of the general rule in the first place. To under- 
stand this, imagine a continuum. . . at one end imagine the most definite and least 
nebulous types of water. . . rivers and lakes. Next, we have subterranean and percolat- 
ing waters. And finally, the least defined and most nebulous. . . vagrant surface waters. 
Now, please note how the law evolves as you pass from a definite to an indefinite right in 
water. In brief, it appears like this: 


I. Rights to water in lakes and streams 

A. The Natural Flow Theory.? Under this theory, the primary right of each riparian 
owner on a watercourse or lake is to have the body of water maintained in its natural 
State. 
B. The Reasonable Use Theory.8 Here the right of each riparain owner is merely to be 
free from an unreasonable interference with his use of the water therein. This is the 
majority rule. 

II. Rights to percolating or subterranean waters. 
A. Absolute ownership by the owner of the overlying land.9 
B. Ownership by the landowner to reasonable use and correlative rights of owners of all 
land overlying the common ground-water supply. 10 This is the majority rule. 
C. Ownership by the public, subject to appropriation for beneficial use.11 

III. Rights to surface waters. 
A. The universal rule is that as long as the landowner uses the water for his own bene- 


fit, his use of it is unqualified, even though he thereby prevents the water from going on 
other lands and being used thereon. 12 


HARRIS: Do you mean that even though a downhill landowner has been making 
a beneficial use of surface water, an uphill owner can cut him off completely? 


WILSON: Absolutely! As long as the uphill owner doesn’t enter upon the act 
frivolously, that is, as long as he uses the water beneficially. And I might add that the 
same rule applies in the majority of states as to subterranean waters. 


HARRIS: Now wait a minute! I wouldn’t be allowed to dry up my neighbor’s spring 
or well, would I? 


WILSON: Yes! The majority rule in the United States is that the owner of the 
overlying land has an absolute right to the underlying percolating water, subject only 
to a test of reasonable use. . . . 


HARRIS: There, I have you! 
WILSON: But let me finish. The courts have construed a reasonable use of sub- 


7. Embrey v. Owen, 6 Exch. 353 (1851). Also see Vol. 4 Restatement of the law of Torts, Chapter 41, 


Topic 3. 

BR estatement of the Law of Torts, supra at p. 344. 

9. yo cton v. Blundel, 12 MAW, 324 (1893), Also see Houston & Texas Cent. R.R. v. East, 98 Tex. 146, 81 
$.W. 279 (1 aah Hunt v. City of Laramie, 26 Wyo. 160, 181 Pac. 137 (1919); and Slopes v. Adams, 109 Ore. 
51, 218 Pac. 933 (1923). 

10. Evans v. Seattle, 182 Wash. 450, 47 P. 2d 984 (1935). 

11. Silkey v. , 51 Idaho 344, 5 i ts _ (1931). 

12. Gould, Law of Waters (3d Ed. 1900) Sec. 279, p. 555; 3 Farnham Law of Waters and Water Rights 
(1904) Sec. 883, p. = 18 Harv. L. Rev. 626; Benson v. Cook, 47 $.D. 611, 201 N.W. 526 (1924); and 
also see Restatement of the law of Torts, Sec. 864. 
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terranean water to be a beneficial use upon the land. Many cases have been tried upon 
the very point which you mentioned, and the courts have held that as long as the land- 
owner puts the water to work on the land from under which it is pumped. . . then the 
owner has an absolute right to do so, even though he may be drying up the spring or well 
which his neighbor has been using for a hundred years. 


HARRIS: That seems pretty harsh to me. 


WILSON: Not at all. It merely points up the general rule which I have been trying 
to hypothesize. . . that as a practical matter, when the courts deal with a fugitive or 
nebulous type of property, the only rule which they are able to apply is that the right 
vests when the property is reduced to possession. There is no other solution which could 
be applied with any certainty. How can a judge define the limits of a property right 
in. . . wild ducks flying overhead. . . in oil deposits miles beneath the surface. . . 
or in water bubbling through underground strata? Who owns water before it comes to 
the surface? 


HARRIS: But what about rivers and lakes? 


WILSON: There is something definite. You can calculate almost to the gallon. . . 
the volume of a lake or the flow of a stream, but when the water is seeping through 
porous rock, or intermittently rushing across the surface... . How can you show a 
vested interest in such a fugutive thing? Where would it start, or end? 


HARRIS: All right, for the moment I'll accept your generalization, but where are you 
going to place water rights in clouds. . . rainfall? 


WILSON: Right at the far side of the continuum, after surface waters. Moisture 
suspended in clouds being the most nebulous water right of all, I place it at the extreme. 
In a nutshell, I feel that the courts should apply the rule which they hold in cases of 


vagrant surface waters to vagrant clouds. . . that is he who first extends control over 
it. . . has the right to it. 
HARRIS: But wouldn’t such a rule lead to complications. . . farmers flying around 


the skies trying to beat each other to clouds? 


WILSON: Not at all. Rainmaking is a very simple process in application. Actually 
the institution of my rule would only mean that whoever the rain falls upon would own 
it. . . aS possession or control over rain water never begins until it hits the ground. 
Consequently rainmakers would only be seeding clouds over their own land. What my 
rule would remedy, however, would be the situation which I feel is certain to arise. . . 
that of a farmer suing an upwind landowner for seeding clouds over his own property 
and thus keeping the rain from going on downwind. I feel that the downwind farmer 
has no more right to the rain before it hits his land than he would to subterranean water 
before it hits his well. 


HARRIS: That all sounds very well, but I think that you have overlooked what 
seems to me to be one of the more pertinent doctrines of water right law. 

WILSON: What is that? 

HARRIS: The doctrine of prior appropriation.13 In any cases which come to court 
in the future as you have suggested, with plaintiffs alleging that their natural rainfall 
has been mis-appropriated. . . the important factor would be that rain in that area 
would be scarce. Consequently, don’t you feel that we should look to the law of juris- 
dictions where rain is scarce? 


WILSON: Yes! 


HARRIS: Well, the law of most of such jurisdictions is the law of prior appropria- 
tion. . . that is, any landowner who first appropriates water for a beneficial use obtains 
the right to continue such appropriation as against the whole world. 


13. Himes v. Johnson, 61 Cal. 259 (1880); and Thomas v. Guiraud, 6 Colo. 530 (1883). 
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WILSON: Well now! Wouldn’t that fit in with my rule? The rainmaker by being 
the first to seed the cloud and cause the rain to fall on his land would thus obtain rights 
prior to a downwind landowner. 


HARRIS: No! For where this precise type of question has arisen, the court em- 
phasized the factor of user. Long ago the Colorado Supreme Court!‘ said that the true 
test of which appropriation is prior lies in an inquiry as to which party has made the 
first beneficial use of the water, and that the method of diverting or carrying the water 
was immaterial. 


WILSON: Do you mean that the downwind landowner merely by using his natural 
rainfall would acquire rights prior to the rainmaker who comes in and seeds the clouds? 


HARRIS: Exactly. There was a case in Colorado whose facts were surprisingly 
analogous to this situation. The Cascade Town Company!> had developed a resort in a 
valley on the side of Pike’s Peak by taking advantage of the mist and seepage from a 
waterfall which produced unusually luxuriant foliage. The defendant was threatening 
to divert the stream so that this existing foliage would probably die. The Circuit Court 
of Appeals held that the Cascade Company had made a valid appropriation of the water. 
The case states as a general proposition that a landowner may rely upon an efficient 
application of the water by nature, and need do no more than affirmatively avail himself 
of it. 


WILSON: You mean that a farmer merely by using his natural rainfall each year 
would acquire rights by prior appropriation so as to preclude an upwind owner from 
interfering with those rights by rainmaking activities? 

HARRIS: That’s right. 


WILSON: All well and good, but I still think that by this doctrine you are endeavor- 
ing to protect an interest that is impossible to define. 


HARRIS: How so? 


WILSON: Just this. You have created a new tort interest: The right of the farmer 
with a normal use of the rain to have that normal rainfall continued without inter- 
ference. Now, where does that interest attach? You are protecting farmer A against 
rainmaker B who lives upwind, but with upwinds, crosswinds, downwinds, and trade 
winds, just how in the world will you be able to tell who is interfering with who's prop- 
erty right? 

HARRIS: Well, what you're saying is that the case would be impossible to prove; 
however, that has not kept the riparian doctrine from being applied, and with improved 
techniques and better expert testimony in the field of rainmaking I don’t think that this 
will be such a hard point. In areas where rain is scarce, it won't be hard to demonstrate 
whether or not a rainmaker’s activities have interfered with the normal rainfall. 


WILSON: All right, I will concede that the doctrine of prior appropriation may have 
application to rainmaking tort cases in areas where rain is scarce, but what sort of 
argument would you plead in favor of the plaintiff living in the majority of our states? 


HARRIS: I would plead that the rainmaker’s activities were interfering with the 
natural condition of the land. 


WILSON: Is that so important? 


HARRIS: Yes, the courts have always sought to protect the right of a landowner 
to use his land in its natural condition.'° An important instance of this is the legally 
protected right to natural drainage.'’ I think that you will find that this right, and not 
an inquiry into the fugitive nature of surface water, gave rise to the rule which you 
earlier stated. 


14. Supra note 13. 

15. Empire Water and Power Co. v. Cascade Town Co., 205 Fed. 123 (1913). 
16. 3 Tiffany, The Modern Law of Real are 7a 

17. Duenow v. Lindeman, 223 Minn. 505, 27 N.W. 2d 427 (1947). 
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WILSON: What do you mean? 


HARRIS: Surface water has long been looked upon as a common enemy,'® therefore, 
it was deemed a favor for anyone to appropriate it. There is one item that you forgot to 
mention in your discussion of surface water, and that is, that while landowners have an 
absolute right to take it, they do not have the right to act in such a way as to interfere 
with the normal drainage of any other property. In other words, even in such a fugitive 
field as that of surface water. . . the courts have sought to protect the natural condition 
of the land as to drainage. 


WILSON: All right. However, I would like to qualify your statement in part by 
pointing out that in any of these cases involving water, the plaintiff will have a much 
easier time when there has been a trespass, as opposed to cases of appropriation. 


HARRIS: But notice the way the courts have tried to create natural rights in water 
such as the rights of riparian owners in regard to lakes and streams, which you mentioned 
earlier. The foundation of the natural flow theory in regard to streams is the attempt 
by the courts to preserve their natural condition. 


WILSON: All right. 


HARRIS: Another way the courts have protected the natural state of the land is by 
insuring lateral and subjacent support to the property.!? No landowner has the right to 
engage in any activities upon his land which would undermine the land of his neighbor. 
The courts have also protected the right of a property owner to have the air over his 
land free and clear of pollution.2° In each case the natural state of the land is sought to 
be preserved; therefore, would it be such a far stretch of the imagination to ask that the 
most important right of all, that of natural rainfall, be preserved? 


WILSON: Not at all, but before the imagination is stretched too far, why don’t the 
courts protect the landowner’s right to “natural” light and air??! I think that the answer 
is that the light and air, like natural rainfall, are so nebulous that, as I mentioned before, 
the courts have applied the rule of ferrae naturae as the only feasible solution. 


HARRIS: Well, let me pose you a problem of an extremely nebulous interest. Sup- 
pose by some means B were able to extract all of the oxygen from the air over A’s land. 
Now there would be the appropriation of an ill-defined type of property, however, 
would you say that the courts would allow B to indulge in such activity. . . applying 
the rule that he reduced the oxygen to possession first? 


WILSON: No, I’m sure the courts wouldn’t allow it. However, I’m not sure that 
your hypothet damages my position. In reality the entire question is one of degree. . 
the courts feel that lake water is something definite, while percolating water is not; 
ancient lights are indefinite, but polluted air is not; and so on. In the example you pose, 
I am quite certain that if A’s family began to suffocate, the courts would find that he 
had a protectable interest. However, if B were extracting only a little oxygen. . . I'm 
not so sure. Again, it’s all a matter of degree. 


HARRIS: I see I can’t convert you, but at least we've outlined the problem. How- 
ever, in discussing the play of interests, landowner against rainmaker, I think that we 
have left out a consideration of one of the most vitally interested parties. 


WILSON: Do you mean the general public? 


HARRIS: Yes. It seems to me that the interests of the public would be paramount 
in any situation which arose between landowners and rainmakers. True, the landowner 
may suffer the immediate damage, but consider for a moment the catastrophic effects 
upon the populace of any sudden or wholesale change in the weather. 


18. 29 Cal. LR. 1. 

19. 3 Tiffany, supra, 187; Northern Transportation Co. v. Chicago, 99 U.S. 635, 25 L. Ed. 336 (1878); 
Catron v. South Butte Mining Co., 181 Fed. 941 (1910). 

20. 3 Tiffany, supra, 109; Bove v. Donner-Hanna Coke Corp., 254 N.Y.S. 403, 142 Misc. 329 (1931). 

21. 3 Tiffany, supra, 113. 
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WILSON: I think that you are assuming that any change in the weather is going to 
necessarily be a bad change. Are you aware of the fact that the public has to foot an 
annual bill for weather damage in excess of eight billion dollars? 


HARRIS: Is it that high? 


WILSON: Yes, and in years when catastrophes like damaging floods or forest fires 
occur, this figure is liable to go much higher. . . and realize further that I'm only speak- 
ing of property damage; there are no accurate estimates of the loss in life. 


HARRIS: So? 


WILSON: So, today for the first time in recordable history, man has acquired some 
small degree of control over the elements. Just think of the inestimable value to society 
if we can finally control the weather. . . and according to some of America’s leading 
scientists, Dr. Vannevar Bush and Dr. Langmuir among them, that is precisely the direc- 
tion in which we are heading. Before too many years have passed, I think we will def- 
initely see the time when forest fires are extinguished, cloudbursts turned off, and hurri- 
canes dissipated. . . all as a result of the work being done by rainmakers today. 


HARRIS: And how would you weigh this interest. . . of the public in continued 
weather control work. . . in the consideration of a tort action between a landowner 
and a rainmaker? 


WILSON: I feel that it deserves this consideration. . . if the courts were to establish 
a new tort interest by protecting a landowner’s share of the rain before it falls. . . if 
they were to award damages as a result of the interruption of normal rainfall, or even 
go so far as to enjoin rainmaking activities. . . then those activities would come to a 
halt. No one is going to do much cloud seeding with a string of lawsuits and injunctions 
' staring him in the face. 


HARRIS: You are right when you say that rainmaking experiments should continue, 
but you have not considered the tremendous damage that might result from indiscrim- 
inate cloud seeding. 


WILSON: I am not satisfied that properly conducted rainmaking activities will cause 
much damage. 


HARRIS: It is almost self evident that many people will be damaged by a change in 
the prevailing weather conditions, such as resort owners, airlines, farmers and the out- 
door amusement industry. 

WILSON: But is this enough to justify injunctions against rainmaking? 

HARRIS: Consider the result of indiscriminate cloud seeding upon airlines alone! 
Pilots must know the weather conditions at all times. A careless rainmaker could cause 


a tremendous loss of life and property and completely interrupt air travel for a time. Or 
consider the effect of an unheralded blizzard upon unprotected livestock on the range. 


WILSON: Then we are faced with this dilemma. On the one hand if we allow plain- 
tiffs to recover damages or enjoin rainmaking activity, the public is cut off from the 
tremendous benefits of climate control. . . and on the other hand if we allow indis- 
criminate rainmaking, we shall destroy crops, livestock, airline travel and Sunday base- 
ball. Wherein is the solution? 


HARRIS: Obviously there must be some form of governmental regulation or con- 
trol. I think we will agree that the field of weather epxerimentation or rainmaking is 
one in which some sort of directing authority or czar is absolutely necessary. 


WILSON: You have a point there. The problem is one of administration. To allow 
the situation to stew along until a new rule of law is finally evolved would have an ad- 
verse effect on the economy. The problem of rainmaking calls for legislative rather 
than judicial action. 


22. Hewson and Longley, Meteorology, Theoretical and Applied (1944). 
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HARRIS: I fully agree. But in the meantime the courts should protect the land- 
owners from damage resulting from rainmaking with the support of the legal doctrines 
of (1) prior appropriation and (2) preservation of the natural condition of the land. 

WILSON: But this is impossible to do, at present. For two reasons. . . one: the 
inability of the complaining landowner to show proximate cause, and, two: the con- 
fusion which would result from recognition of an interest in such a fugitive sort of prop- 
erty as rain in clouds before it has fallen. 


HARRIS and WILSON: Impasse! 


Oh, what a blamed uncertain thing 
This pesky weather is; 
It blew and snew and then it thew, 
And now, by gosh, it’s friz. 
—Philander Johnson. 
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CURTAILMENT OF THE LESSORS' REMEDIES UNDER AN 
IMPLIED COVENANT TO FURTHER DEVELOP AN 
OIL AND GAS LEASE 


By GEORGE W. HOLLAND AND WARREN R. SOUTHARD, 3 L. 


This article will be restricted in its scope to the implied covenant to further 
develop an oil and gas lease, and the lessors’ remedies (or lack thereof) for 
breach of this covenant. 
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First, it is necessary that we define our terms. An “implied covenant is one 
which may reasonably be inferred from (the) whole agreement and circum- 
stances attending its execution... .”' This definition, however, is not limited 
to the scope of this article. We are mainly concerned not with the initial com- 
mencement of “exploration,” but with the continuation of “development” 
after prior production has been obtained. The Kansas Court in Harris v. Morris 
Plan Co.” stated: “under implied covenants the work of development and pro- 
duction must be continued with reasonable diligence. . . .”° 


There are generally conceded to be five of these “implied covenants” which 
the law will interpose to effectuate the intention of the parties and lend pro- 
tection to the lessor, i.e. 


. A covenant to drill wells within a reasonable time, testing the land for oil and 
gas. 

. A covenant to drill test wells within a reasonable time after notice, even though 
the lease provides for delay by payment of delay rentals. 

. A covenant, if oil or gas be found in paying quantities, to proceed with reason- 
able diligence in drilling sufficient number of wells to reasonably develop the 
premises. 

. A covenant to protect the land from drainage through wells on adjoining lands, 
by drilling offset wells. 

. A covenant to market the product of producing wells. 


It is with the third above mentioned implied covenant that this article is 
concerned. It would seem to be a valid contention that for all practical pur- 


poses the Kansas Court, while still paying lip service to the “further develop- 
ment” covenant, has taken away the prior existent remedies of the lessor. 


The evolution of the doctrine and its application is necessary to understand 
the effect of recent Kansas decisions. 


At first the court proceeded on the theory that no adequate remedy at law 
existed for breaches of the implied covenant to further develop. In Brewster v 
Lanyon Zinc Co.’ the court gave partial cancellation on a lease which contained 
an express forfeiture clause, because of the difficulty of proving the amount of 
damages actually suffered by the lessor occasioned by the breach of the implied 
covenants. In Howerton v. Kansas Natural Gas Company® the Kansas Court 
extended the rule of the Brewster case, supra, by permitting cancellation of a 
lease which did not contain an express forfeiture provision. The grounds on 
which the cancellation was allowed were that there was no adequate relief in 
damages for such breaches of the implied covenant to develop. On rehearing 
of the case’ the court held that the lessor’s remedy for breaches of the implied 
covenant to develop should be limited to damages, unless it was proved that 
the remedy of damages would be inadequate. In some of the cases where the 
remedy of cancellation has been allowed it was applied upon the principle that 

- Brimmer v. Union Oil Co. of California 81 F2nd 437 at 440. 

. Harris v. Morris Plan Company 144 Kan. 501, 61 P2nd 901 (1936). 

BR ne 84 lees 

. Brewster v. Lanyon Zinc Co., C.C.A. aCe 140 F. 801 (1905 


). 
. Howerton v. Kansas Natural Gas Co., 81 Kan. 553, 106 P. 40 (1910). 
. 82 Kan. 367, 108 P. 813, L.R.A., te 46 (1910). 
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the implied covenants to further develop is in effect a condition subsequent, for 
the breach of which cancellation will be decreed if it is found that damages 
would be inadequate, either because of difficulty of proof or because the proof 
is at best speculative, or because the financial situation of the lessee is such that 
a judgment of damages could not be enforced.® 


On the rehearing of the Howerton case, supra, the court stated that if, on the 
second trial, damages were proven to be an inadequate remedy, then the court 
should fix a reasonable time for the performance of the covenant of the lease, 
and if the lessee failed to perform within the time stipulated, the lease should 
be cancelled. Subsequent to the Howerton decision, four other cases were dis- 
posed of in similar fashion upon substantially the same grounds as the Hower- 
ton case. 


The rule as laid down in the second Howerton case, supra, remained intact 
from 1910 until the Webb v. Croft'® case was decided in 1926. In the Webb 
case plaintiff leased some 580 acres which were made up of several tracts of 
land. The defendant drilled one well on the lease which produced gas, but 
failed to do further drilling on the ground that it would not be profitable, due 
to the lack of a market for gas. The trial court concluded that the lessee had 
breached his implied covenant to further develop the leased premises, and 
rendered a decree that it should be further developed, required a subdivision 
of the undeveloped portion and further required the payment of delay rental 
on the undeveloped portion or in lieu thereof, cancellation of the lease. The 
court said, “we think the court rightly concluded that the land of plaintiffs has 
not been sufficiently developed. It would be grossly inequitable to hold a tract 
of 580 acres with no more development than has already been made. Plaintiff 
was entitled to some remedy for the failure to develop it, and we think it was 
competent for the court, instead of decreeing a cancellation of the lease, to 
give the defendants an opportunity to make reasonable development of the 
land pursuant to their implied covenants, as has already been determined in 
Alford v. Dennis.’ There is a suggestion that damages was (sic) the proper 
remedy for plaintiff rather than a decree for development. An action for dam- 
ages, however, is not adequate nor at all practicable since there is no way to 
ascertain the extent of damages sustained, but it is within the power of a court 
of equity to require proper development within reasonable times, and if there 
is a failure of compliance by defendant, plaintiff would be entitled to absolute 
forfeiture.” 


A close analysis and comparison between the cases following the rule as laid 
down in the second opinion of the Howerton case, supra, and the Webb case, 
will show that in the former, the court required the bringing of an equitable 


8. Howerton v. Gas Co. 81 Kan. 553, 106 P. 47 (1910), modified 82 Kan. 367, 108 P. 813 (1910); Day 
v. Pipe Line Co., 82 Kan. Set. 109 P. 186 (1910); and 87 Kan. 617, 125 P. 43 (1912); Alford v. Dennis 
102 Kan. 403, 170 P. 1005 (1918); Brown v. Oil Co. 114 Kan. 166, 217 P. 286, rehearing denied 114 Kan. 
482, 218 ". 998 (1923); seen ‘Oil Co. 108 Kan. 812, 196 P. rod A191). 

Day sas City Pipe Line Co. 82 Kan. 861, 109 P. 186 (191 Wheeland v. Fredonia Gas Co. 82 
Kan. 50, 139 P. 1010 (1914); ri: v. Dennis 102 Kan. 403, 170 P. 1065 (1918) and Brown v. Union Oil 
Co. of Wichita 114 Kan. 166, 217 P. 286 31949). 

10. 120 Kan. 654, 244 P. 1033 (1926). 

11. 102 Kan. 403, 170 P. 1005 (1918). 

12. 120 Kan. 654, 244 P. 1033 (1926). 
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action for damages or cancellation in the alternative, and required that it be 
determined first, whether damages would be an adequate remedy, and if it 
became apparent that damages would not be adequate then either an order 
for further development or partial cancellation could be given. In the Webb 
case, the original action was one in the nature of a quiet title suit which would 
have the effect of a decree of cancellation. The court in the portion quoted 
above seemed to say that it was not necessary to bring the damage action since 
it was apparent that the damages would be inadequate because of difficulty of 
proof; yet difficulty of proof was the main obstacle encountered in the cases 
following the Howerton rule when inadequacy of damages was required to 
be determined before any other remedy could be had. 


After the Webb case had made the chink in the armor of the inadequacy of 
damages theory, a further abandonment of the theory by the court took place 
in McCarney v. Freel.’ There plaintiff leased a quarter section for 10 years 
and as long thereafter as oil or gas be produced from the premises. One pro- 
ducing well was drilled. Five years later a dry hole was drilled, and no further 
efforts were made to develop the lease. Plaintiff brought an action to cancel 
the lease as to the portion not developed. The land around plaintiff's quarter 
had apparently been developed and the defendant claimed that he would not 
be justified in further development of plaintiff's land. The court said “a lessee 
may not hold an entire quarter section of land with a single producing well 
after expiration of term, any more than he may do so before expiration of term. 
The implied covenant fairly to exhaust capability of the land to produce mineral 
subsists. If the undeveloped portion of the land will not produce mineral in 
paying quantities, and the lessee would not be justified in drilling more wells, 
he may not continue to hold by virtue of any provision in the lease extending 
to the term so long as oil or gas may be produced in paying quantities.”'* No 
mention was made in the case of damages or inadequacy of damages as a remedy 
but cancellation was given. 


The remedy of the lessor for breach of the implied covenant to further de- 
velop reached its maximum effectiveness in the case of Nigh v. Haas!’ where 
the court, in an action for the declaration of the rights of the parties in an oil 
and gas lease, held that under all the circumstances the lease had been aban- 
doned. In the Nigh case the lease covered a half section of land and was for a 
primary term of five years and as long thereafter as oil or gas was produced 
from the land in paying quantities. The lessees assigned the entire lease re- 
serving an overriding royalty. The assignee then assigned the east quarter of 
the half section to a third person and drilling and production was obtained on 
the east quarter. For ten years after the time the original lease was given, noth- 
ing was done toward developing the west quarter section. The lessor from 
time to time made demands on the lessee to develop the west quarter but was 
told that it would be a “useless waste of money to drill on the west quarter.”'® 


13. 121 Kan. 189, 246 P. 500 (1926). 
14, Id. at 190. 

15. 139 Kan. 307, 31 P. 2nd 28 (1934). 
16. Id. at 309. 
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The lessor, acting under R.S. 1923, 55-201, gave notice by publication that the 
lease was cancelled, and shortly thereafter leased to plaintiff who drilled and 
produced oil on the west quarter. Defendants then served notice on the pur- 
chasers of the oil not to pay the plaintiffs for the oil from the west quarter. The 
basis of the court’s holding of abandonment by the assignee of the west quarter 
was stated to be that the assignment of the east quarter by the assignees of the 
lease effected a segregation of the two tracts so that the drilling on the east 
quarter could not be considered as a development of the west quarter; conse- 
quently, the failure to drill on the west quarter for more than fifteen years 
amounted to an abandonment thereof. 


In Cowman v. Phillips Petroleum Co.'’ where cancellation was denied in a 
situation similar to that found in the Nigh case, Justice Wedell quoted Mills- 
Willingham Law of Oil and Gas"® as stating the rule that, “the finding or pro- 
ducing of oil or gas, during the fixed term, in accordance with the provisions 
of the lease, is a condition precedent to the right to hold or produce from the 
land after the expiration of the fixed term. Such finding or producing of oil or 
gas during the fixed term, however, extends the lease after the expiration of 
the fixed term so long as that condition shall continue. And, on the principle 
of the indivisibility of the lease contract, where the lease covers several tracts 
of land, although they may have passed into the ownership of different parties 
since the execution of the lease, a producing well drilled upon any of the tracts 
during the term will extend the fixed term as to the other tracts. And this is 
true although the lease upon the different tracts has come to be owned by dif- 
ferent parties and there is no privity of interest between the lessee who drilled 
the producing well, and the owners of the lease upon the other tarcts. But, of 
course, under such circumstances the different tracts could not be held in- 
definitely by production upon one tract without violation of the implied cov- 
enant for development.”’? After the Nigh case, supra, the court apparently 
felt that they had gone too far in enlarging the lessor’s remedy for breach of 
the implied covenant to further develop and in the cases that followed gradually 
restricted the remedy.”° 


In the preceding summarization of the evolution of the doctrine in Kansas it 
is apparent that the lessors obtained relief in either a court of equity or under 
GS. 1949, 55-201.?! It is indeed difficult to reconcile the line of decisions 
allowing relief in equity with the results of the Fischer case coupled with the 
rule set down in the Corr and Myers cases. 


In Fischer v. Magnolia Petroleum Co.”* the landowner brought an action 
to cancel an oil and gas lease for violation of an implied covenant to develop 
after the expiration of the primary term of the lease. The plaintiff bought his 


s}. 142 Kee 762, 51 P. 2nd 988 (1935). 
19. Cowman v. Phillips Petroleum Co. 142 Kan. 762, _— 767-768 


reenwood v. Texas Intersta Fay Line Co. 143 686, 55 P. 2nd, bd (1936); Corr v. Continental 
3 Kan. 287, 110 P. 2nd a 


Co. 
C1944); Fischer v. Magnolia Petroleum Tanahe 156 Kan. 367, 133 P. 2nd S. (1943); Christiansen v. 
ginia Drilling Co. 170 Kan. 355 (1951); but see Harris v. Morris Plan Co. 144 Kan. 501, 61 P. 2nd Sai 


21. Nigh v. Haas 139 Kan. 307, 31 P. Zed 28 (1934). 
22. ae Kear 367, 133 P. 2nd 95 (1943 
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land from one Gates who had given an oil and gas lease to an assignor of the 
defendant. The original lease covered three quarter-sections of land, the plain- 
tiff having bought an eighty-acre tract in one of the quarter-sections. The de- 
fendant corporation paid delay rentals for nine years (ten year lease and as long 
thereafter as oil or gas may be produced in paying quantities from the premises ) 
plaintiff receiving his share. Defendant then drilled a producing well and 
plaintiff received no part of the landowner royalty. Plaintiff informed agents 
of the defendant corporation that he wanted development on his land. De- 
fendant corporation notified plaintiff by letter that it did not consider further 
development “at this time” to be justified under geological and production cir- 
cumstances then existing. The court per Mr. Justice Hoch stated that the earlier 
test as to furher development was the good faith of the lessee, but “this ‘good 
faith’ rule, however, has never been recognized in this state. . . .”**? The rule 
“is now well established in this state that what is required of the lessee, under an 
implied covenant to develop, is reasonable diligence in doing what would be 
expected of an operator of ordinary prudence, in furtherance of the interests 
of both lessor and lessee.”** Next Mr. Justice Hoch stated that “a lessor who 
alleges breach of the implied covenant to develop has the burden of showing 
by substantial evidence that the covenant has been breached. He must prove 
that the lessee has not acted with reasonable diligence under the facts and cir- 
cumstances of the particular situation.” 


In the case of Corr v. Continental Oil Co.”® the royalty owner brought an 
action against the lessee for damages due to drainage. The defendant lessee 
owned the leases around the one in controversy and had several producing 
wells thereon. Plaintiff offered several expert witnesses, geologists with several 
years experience, who testified that the land in question was the structural cen- 
ter of the field and that in their opinion defendant did not act prudently in not 
drilling several more wells on the controversial tract. The court summarily dis- 
poses of this expert testimony by reaching the conclusion “that the plaintiffs 
did not sustain their burden by proving that there was oil under the ‘Lambe 80’ 
when drilling in the Valley Center field first started or that oil was drained 
from under the ‘Lambe 80’ through wells operated by defendants. The evidence 
relied on to prove these issues was so speculative as to amount to little more 
than guess work.”?’ 


An even more positive statement was made as to the evidence given during 
the trial of the case, when it came up for rehearing. Therein the court states 
“that the evidence offered by plaintiffs is so speculative and remote as not to 
warrant the submission of the issue of drainage to a jury.””*® 


In Myers v. Shell Petroleum Co.”? expert testimony of geologists was sought 
to prove drainage, and lack of prudent development on the part of the defendant 
lessee. The court said that “where the facts upon which the opinion of an expert 


Te 


. Id. at 372. 

. Ibid. 373, Id. at 373. 

. Id. at 374. 

. 145 Kan. 78, 64 P. 2nd 1 (1937); Rehearing 147 Kan. 1, 75 P. 2nd 212 (1938). 
. 145 Kan. 78 P. 86. 

. 147 Kan. 1, P. 3. 

. 153 Kan. 287, 110 P. 2nd 810 (1941). 
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is based are highly speculative and conjectural, the jury would not be relieved 
from the necessity of reaching an arbitrary conclusion. The result is that expert 
testimony cannot be permitted to form the basis of a verdict. We have re- 
peatedly held a verdict resting upon highly speculative testimony cannot stand. 
The rule has been applied in a great variety of damage cases, including a damage 
action by a lessor against a lessee for loss of oil alleged to have been drained 
from the land of the lessor.”*° 


It becomes apparent when these cases are read together that an action in 
equity for partial cancellation for breach of the implied covenant to further 
develop a lease has been taken away from the landowner. The court has in 
numerous cases held that partial or complete cancellation is the remedy left 
when it becomes apparent that the remedy of damages is inadequate.”*' The 
court in the Fischer case, supra, stated that the lessor must prove by “substantial 
evidence”? that the lessee “has not acted with reasonable diligence under facts 
and circumstances of the particular situation.”*? This by itself would be a 
Herculean task, but coupled with the Corr and Myers decisions declaring the 
testimony of geologists and petroleum engineers as “highly speculative”** and 
not definite enough to “form the basis of a verdict,”** for all intents and pur- 
poses nullifies the lessor’s ability to prove by “substantial evidence” that the 
lessee is not acting prudently in the “particular situation.” 


The damning effect of the Corr and Myers cases, supra, becomes more ap- 
parent when viewed with the statement made as to evidence of this nature in 
the second Howerton case, (supra). The court, after referring to the procedure 
outlined in the second Howerton case, said, “the plaintiff in this action fol- 
lowed the procedure indicated by these decisions and offered the only evidence 
posstble to establish a claim for damages, to wit, the opinion of experts. To say 
that the evidence of this case did not furnish a reasonable basis for estimating 
damages is to override the reasoning of all of these cases. . . although it is 
impossible thereby in a particular case to show the exact amount of damage 
which has been suffered, it is sufficient to enable a jury to estimate the damage 
and find accordingly.”** (Italics ours) 


We place special emphasis on the phrase the “only evidence possible” to 
show the practical effect of the strict rules laid down in the Corr and Myers 
cases, supra. 

The only valid conclusion to be drawn is that while placing the burden upon 
the landowner to show damage “by substantial evidence” under the “particular 
situation” the court has taken away for all practical purposes “the only evidence 
possible” to show such damage. Ergo, the landowners remedy for damages or 
partial cancellation in an equitable proceeding has been severely restricted. 

30. Id. at 302-303. 

31. Howerton v. Kansas Natural Gas Co. 81 Kan. 553, 106 P. 40 og Day v. Kansas City Pipe Line 
Co, 82 Kan. 861, 109 P. 186 (1910); Wheeland v. Fredonia Gas Co. Kan. 30. 139 P. 1010 (1914); 

v. Dennis 102 Kan. 403, 170 P.'1005 (1918) and Brown v. Union *oll Co. of Wichita 114 Kan. 166 
217 P. 286 (1923). 
32. 156 Kan. 367 P. 374. 
; 153 Kan. 287, pages 302-303. 
22. id. 
: 82 Kan 367, 108 P. 813 (1910). 
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The case of Christiansen v. Virginia Drilling Co.,*’ decided during the Jan- 
uary, 1951, term was an action brought for damages for trespass to real estate. 
Plaintiffs are owners, as tenants in common of a half section of land. Plaintiff's 
predecessors in title granted an oil and gas lease covering the whole 320 acres 
on August 9, 1938, to the Magnolia Petroleum Co. for a term of ten years and 
as long as oil or gas should be produced from the premises. This lease was duly 
recorded, and Magnolia drilled a producing well on the southeast quarter during 
the primary term. 


On November 9, 1948, the plaintiffs informed Magnolia by letter that the 
lease was forfeited for non-development except as to twenty acres surrounding 
their producing well. No answer of denial or affidavit was filed by Magnolia 
for more than sixty days after receiving such notice by plaintiff. Plaintiff then 
followed the procedure set forth in G.S. 1949, 55-201, declaring a forfeiture 
of the undeveloped portion of the lease. Magnolia did nothing to controvert 
the plaintiff's assertion that there was a partial forfeiture. Magnolia then as- 
signed the undeveloped portion of the lease to the defendant, Virginia Drilling 
Co., who entered on or about April 26, 1949, and drilled for oil and gas on the 
northeast quarter of the half section. This attempt resulted in a dry hole. Plain- 
tiff then brought this action for damages for trespass, alleging that the de- 
fendant had wrongfully dentured the lease since it had been forfeited under 
G.S. 1949, 55-201. The defense was that defendant made a legal entry as the 
original lease, made with its assignor, was still in full force and effect. 


The issue centered around determination of the question as to whether there 
can be partial forfeiture under G.S. 1949, 55-201 for the breach of an implied 
covenant. The court in not one instance denied that there was a breach of the 
implied covenant, but merely said “the legislature in enacting G.S. 1935, 
55-201, did not intend to endow the lessor of an oil and gas lease with the 
power to arbitrarily forfeit a lease in whole or in part for violation of an implied 
covenant therein.”*® 


The plaintiffs in this case took the position that the statute could be used to 
partially cancel an oil and gas lease for the breach of the implied covenant for 
further development. The court makes short shrift of this position by stating, 
“the act makes no mention of partial forfeiture of a lease.”*? And further “a 
reading of the statute discloses that the title to the act refers to the duty of a 
lessee to have a forfeited lease released, and the body of the act refers to a lease 
which shall become forfeited. . . it is apparent that before the proceedings 
may be used under the statute, the lease must have become forfeited by a breach 
of its expressed terms.”*° (Italics ours) 


In spite of the above quotation from the case it must be conceded that an 
oil and gas lease “carries with it an implied covenant on the part of the lessee 
to exercise due diligence in drilling whatever additional wells may be necessary 


37. 170 Kan. 355, 226 P. 2nd 263 (1951). 
38. Id. at 363. 

39. Id. at 360. 

40. Ibid. 
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to fully develop the leased property.”*’ And if “the lessee has not seen fit to 
develop the lease, then no harm is done the lessee by cancellation.”*” 


The cases are legion where the Kansas Court has declared either a partial or 
complete cancellation for the breach of an implied covenant. Yet in this case 
the court narrows the use of G.S. 1949, 55-201 concluding that “the lessor who 
seeks relief, whether in Jaw or equity, for breach of an implied covenant to de- 
velop, must show that the covenant has been breached and that the lease has 
become forfeited in whole or in part, before he is entitled to follow the pro- 
cedure prescribed by the mentioned statute. . . in order for the sections to 
apply; however, it must appear that the lease has become forfeited. Until that 
happens, there is no occasion for the procedure provided in the statute.’*? 
(Italics ours ) 


By this last quoted portion the court relegates the statute to worthlessness 
as to implied covenants. The court says to use the statute you must prove in a 
court of either law or equity that the lease has already been forfeited. Then the 
landowner may use the statute “to clear his title of the cloud on it caused by a 
lease that has been forfeited.”** Actually it would appear that this allows the 
statute to merely provide a seal of approval on title. 


As Mr. Justice Wedell pointed out in his dissenting opinion in the Christian- 
sen case, supra, the court has uniformly held in earlier decisions involving the 
implied covenant to further develop, that neither the lessor nor the lessee is 
to be the sole judge of what is prudent development.*? G.S. 1949, 55-201 when 
applied to implied covenants to further develop does not make the lessor the 
sole judge of what is prudent development. The statute merely authorizes him 
to file a notice in the nature of an affidavit with the Register of Deeds that he 
claims that the lease has become forfeited for non-compliance with its terms. 
The lessee can then file a counter affidavit claiming non-forfeiture and the de- 
termination of this issue is left to the courts. If the lessee considers the lease of 
any value at all, it would certainly not be too much trouble to make out an 
affidavit to protect his interest, and conversely if the lessee does not consider 
the lease to be of any value there would seem no reason to allow him to main- 
tain a cloud on the lessor’s title when it would be so easily remedied by proper 
application of G.S. 1949, 55-201. 


It is suggested that the proper interpretation and application of the statute 
is as stated by Mr. Justice Wedell in his dissent, “to hold the statute does not 
apply to a lease where a dispute exists as to whether it has become forfeited, 
either by its express terms or otherwise, and that it applies only to a lease which 
has become forfeited on its face as a matter of law or by judicial decree, emascu- 
lates the statute. Obviously if a lease has been cancelled by judicial decree there 





41. Id. at 359. 

42. 120 0 Kan. $34. a* P. 1033 (1926). 
43. 170 Kan. 355, P. 360. 

44, 7. 


45. y v. Pipeline Co. 82 Kan. 861, 109 P. 186 (2988) and 87 Kan 617, 125 P. 2. (1912); Ray v. 
Brush 1 yKan. 110, 210 P. 660 (1922); Webb v. Croft 120 Kan. 654, 244 P.'1033 (1926); Greenwood v. 
Texas-Interstate P. L. Co. 143 Kan. 686, 56 P. 2nd 431 (1936); Harris v. Morris Plan Co. yy Kan. 501, 61 
P. 2nd 901 (1936); Myers v. Shell Petroleum Co. 153 Kan. 287, 110 P. 2nd 810 (1941); Accord: 2 Summers 
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is no need for the statute. The statute in order to be effective of necessity must 
include leases relative to which a dispute exists as to whether they have become 
forfeited.”*° 


It is further suggested that the statute should be amended to provide for 
personal notice by registered mail. Such notice to be given to all persons who 
have any interest of record in the lease which is claimed to have become for- 
feited. Constructive notice by the same mode should be given in the case of 
foreign corporations. 


It is too often the case that the larger oil companies will lease a large block 
of acreage, drill the minimum number of wells to hold the leases, and then sit 
back for a number of years without further development. It would seem that 
with the legislature and the courts embarked on the policy of conservation of 
natural resources*’ that they are in effect sanctioning the non-development of 
these concerns at the expense of the Kansas landowner. 





46. 170 Kan. 355 P. 365. 
47. Fischer v. Magnolia Petroleum Co. 156 an 367; see also Eberhardt ‘““War on Implied Covenants” 11 
BJK 102; Schoeppel “Effect of Proration” 16 BJK 1 
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FEDERAL EMPLOYERS' LIABILITY ACT— CHANGE OF 
VENUE ON GROUND OF FORUM NON CONVENIENS 
IN STATE AND FEDERAL COURTS 


By DILVER W. FELLERS, 3 L. 


In the recent case, State of Missouri ex rel. Southern Ry. Co. v. Mayfield, 
340 US. 1, 71 S. Ct. 1 (1950), a non-resident brought suit in a Missouri court, 
under the Federal Employers’ Liability Act,’ against a foreign corporation, 
doing business in Missouri.? Defendant railroad moved to dismiss on the 
ground of forum non conveniens. The trial court denied the motion, ruling 
that the court was without jurisdiction to grant such a motion. Defendant then 
brought original proceedings in mandamus in the Supreme Court of Missouri to 
compel the trial court to exercise judicial discretion in disposing of the motion. 
In quashing the writ, the Supreme Court held, that, under the Kepner’ and 
Miles* cases a state court could not dismiss a Federal Employers’ Liability case 
solely on the doctrine of foram non conveniens.? On certiorari to the Supreme 
Court of the United States it was held, one justice concurring, four justices dis- 
senting, that the judgment be reversed. Justice Frankfurter, speaking for the 
majority of the court, held that a state court was free to accept or reject the 
doctrine of forum non conveniens in Federal Employers’ Liability actions on the 
basis of its own procedural policy, i.e., its own local law, subject to compliance 
with the Privileges and Immunities Clause of the Constitution of the United 
States. 


The concurring opinion felt that since 28 U.S.C.A. § 1404 (a), infra, re- 
lieved the federal courts of the compulsion of the Miles and Kepner cases to 
entertain Federal Employers’ Liability actions, the state courts, likewise, should 
be relieved of that compulsion.’ 


The dissenting opinion argued that a statement of the Missouri court that 


“Since Missouri does allow its citizens to maintain Federal Liability actions in its 
courts,. . . it follows that not to allow citizens of other states the right to file Fed- 
eral Employers’ Liability suits in our state courts would violate Article IV, Section 2 
of the Constitution of the United States.”8 


was determinative of the case, and thus rendered it unnecessary to consider the 
issue of forum non conveniens.? 


For a full understanding of the problem dealt with by the instant case, a 


1. Federal Employers’ Liability Act, 45 U.S.C.A. § 56 provides ‘“‘an action may be brought in a district court 
of the United States, in the district of the residence of the defendant, or in which the cause of action arose, or 
in which the defendant shall be doing business at the time of commencing such action. The Saal came of the courts 
of the United States under this chapter shall be concurrent with that of the courts Tj 

A companion case of similar facts was consolidated with the instant case > aa bot! 


Southern 

Art. IV, § 2, ‘d. 
a diference exists; federal courts one transfer the action under § 1404 (a 
conveniens, dismiss the action, thus making it possible in the latter courts 
ie action = its dismissal. 


Homcotit 
THe 


ex rel. thern Ry. Co. v. Mayfield, 359 Mo. 827 at 839, 224 S.W. 2d 105 at 110 (1949). 
hy allowing the actions to be maintained does not not warrant the conclusion 
ie aucune of forum non conveniens is not applicable. 
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brief summary of the law developed preceding the instant case is appropriate. 
In Douglas v. New York, N. H. & H. R. Co."® the court held that under the 
special venue provisions of 45 U.S.C.A. $56," the states were not required to 
entertain suits arising under the Employers’ Liability Act but were only em- 
powered to do so; that 


. there is nothing in the Act of Congress that purports to force a duty upon 
such courts as against an otherwise valid excuse.”!2 


This statement indicates that possibly the theory of forum non conveniens was 
applicable at that time.'? In the Douglas case a New York statute permitted 
New York courts to exercise discretion in dismissing suits between non-residents 
and foreign corporations. It was held that this statute did not violate the 
Privileges and Immunities Clause of the Federal Constitution as discriminating 
against citizens of other states, since the word “resident” was used in the strict 
primary sense of one actually living in the place for a time, irrespective of 
domicile. 


In the McKnett'* and Mondou”” cases it was established that state courts of 
general jurisdiction could not discriminate against a federal law by refusing 
to enforce federally created actions, such as Federal Employers’ Liability actions, 
while enforcing transitory actions arising in other states under state law. 


Later, it was held that a state court could not enjoin its resident from con- 
tinuing prosecution of a suit under the Federal Employers’ Liability Act in a 
distant federal district court’® or in a distant state court,'’ even though such 
foreign suit was vexatious and oppressive. Due to certain language used in the 
Kepner and Miles cases’® it was commonly believed that it was mandatory 
upon state and federal courts, having jurisdiction of a Federal Employers’ Lia- 
bility action, to litigate the matter regardless of how vexatious, oppressive, and 
harassing it may have been upon the defendant for the courts to do so. This 
conclusion was based on the belief that the special venue provisions of the 
Federal Employers’ Liability Act required rejection of the forum non conveniens 
doctrine.'? But it should be noted that in 1947 the doctrine was applied for 
the first itme in federal courts, excepting admiralty and equity courts, in two 
cases involving general venue provisions.”° 


In 1948, section 1404 (a) of the Federal Judicial Code, Title 28, was enacted 
which provided 


k Pensies =. _ N. H. & H. R. Co., 279 U.S. 277, 49 S. Ct. 355, 73 L. ed. 747 (1929). 
’ pra, note 
. Cited with approval in Herb v. Pitcairn, 324 U.S. SS. 387, eS 4 Ss. C., 459, 89 L. ed. 789 (1949). 
. Alth no cases can be found in which the vocated at this a ae, 192 
. McKnett v. St. Louis & S. F. Ry. Co., $02 US 23 230, ssc 90. 78 Led. 1 7 (1934). 
. Mondou v. New York, N. H. & H. R. Co., 223 U.S 32 S. Ct. 169, 56 L. 237 (1912). 
. Baltimore & O. R. Co. v. Kepner 314 US 44, 62 S. ee 6, 86 L. ed. 28 cist 1). 
Miles v. hye Cent. R. Co., 315 U.S. 698, 62 S. Ct. 827, v ed. 1129 (1942). 
Baltim O. R. Co. v. Kepner, 314 U. S$. 44 at 53, 54, Ct. 6 at 10, 86 L. ed. 28 at 33, 34 
casaiy “A poe of venue — by the . poe body chick? At this right of action cannot A rus. 
oomene s di unjust, the remedy is legislative. 
Illinois tty . Co., 315 US. 698 at 704, 62 S. Ct. 827 at 830, 86 'L. ed. 1129 at 1134 (1942) vette “Mis- 
souri court here involved must permit this litigation.” (The Miles case was a 4-1-4 decision with the lone con- 
curring opinion expressly objecting to the above statement in the majority opinion. Thus, the above statement 
in the Miles case is reduced to dictum.) 
Gulf Oil Corporation v. Gilbert, 330 U.S. 501 at 505, 67 S. Ce. 829 at 841, 91 L. ed. 1055 at 1061 


20. Ibid.; Koster v. Lumbermen’s Mut. Casualty Co., 330 U.S. 518, 67 S. Ct. 828, 91 L. ed. 1067 (1947). 
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“For the convenience of parties and witnesses, in the interest of justice, a district 
court may transfer any civil action to any other district or division where it might 


have been brought.”2! 


Pursuant thereto, in Ex parte Collett,?? it was held that section 1404 (a) ap- 

plied to Federal Employers’ Liability actions in federal district courts, and that 

the phrase “any civil action” in 8 1404 (a) does not limit the scope of the sec- 

tion to those actions for which special venue requirements are prescribed in 

Title 28 of the Judicial Code, but rather that the section applies to all civil 
‘ actions arising in federal courts.?* 























Immediately the question arose as to whether the doctrine of forum non con- 
veniens was now applicable to Federal Employers’ Liability actions in state 
courts.*4 Divergent views sprang up among the state courts on the question.”* 
Amidst this setting the instant case was handed down by the United States Su- 
preme Court. 

















Further explanation of the holding of the instant case is desirable. Under its 
own local law, either statutory”® or judge-made,”’ so long as administered im- 
partially to all causes of actions, a state may accept or reject forum non con- 
veniens in Federal Employers’ Liability actions. It is worthy of note here that 
the majority of courts have not, as yet, accepted the doctrine.”® 


Under the Privileges and Immunities Clause it is possible for a state to have 
a statute, such as that in the Douglas case, which discriminates, not between its 
citizens and citizens of other states, but between residents and non-residents.” 
Such a statute must use “residence” in an undomiciliary sense and must be 
founded upon a reasonable basis of discrimination, as, for example, preferring 
residents, in access to often overcrowded courts, over non-residents. In affirm- 
ing this rather fine and hypothetical distinction between citizenship and resi- 
dence in the Douglas case, and reaffirming it in the instant case, the Supreme 
Court points out that a state, in discriminating against non-residents is dis- 
criminating against some of its own citizens as well as citizens of other states, 
and thus does not violate the Privileges and Immunities Clause. But, it is ele- 
mental that if a state refuses to apply the doctrine to its own citizens, it, also, 
must refuse to apply the doctrine to citizens of other states. 
























































Thus, it seems that, by the instant case, the state courts are relieved of the 
supposed compulsion of the Kepner and Miles cases which required them to 
reject the doctrine of forum non conveniens in Federal Employers’ Liability 
actions. They are now free to decide the availability of forum non conveniens 















21. Revisor’s Note to 28 U.S.C.A. § 1404 states Hype nnen od Ay was drafted in accordance with the doctrine 














of — non conveniens, permitting transfer to a more 2% forum, even though the venue is proper.’ 
Ex parte Collet, 337 U.S. 55, 69 S. Ct. = as S A 1207 (1949). 
33° Accord: Kilpatrick v. Texas & P. Ry. Co. 337 U.S 69 S. Cr. 953, 93 L. ed. 1223 (1949); U.S. v. 





National City Lines, 337 U.S. 78, 69 S. Ct. oss 93 * ea 1n6 (1949). 
24. Law review comments discussing this ae © 7 JBA Kan. 486, b 50; 18 JBA Kan. 242, '49--’50. 











25. A very able and << Aae treatment of the divergent views of the courts on this question is given in 
ew v. Denver & R. G. W. R. Co.—Utah—, 221 ? 2d 628 (1950) y= Justice Latimer of the Utah Supreme 











26. e.g., Sec. 104-4-9, U.C.A. 1943, ceed ty On Seb f Sup. Cr. in Mooney v. meee & 8. G. W. R. Co. 
—Ush—, 221 P. 2d 628 at 631, 647 (1950) as embodying the doctrine of forum non convenien: 

27. e.g., see Boright v. Chicago, R. I. & P. R. Co., 180 ined 52, at 59, 60, 230 N.W. 457 = 460 (1930). 

28. am, 35 Cal. L. Rev. 380 ar 388 (1947). 

29. a similar distinction, see Chambers v. B. & O. R. Co., 207 U.S. 142, 28 S. Ce. 34, 52 L. ed. 143 
(1907) “(But has nothing to do with FELA). 
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in such actions subject to the limitations that they do not discriminate against 
a federal law or violate the Privileges and Immunities Clause. However, it is 
submitted that the law of the Kepner and Miles cases prohibiting injunctive 
interference with such a cause of action is still in effect. 


In view of the changes which the instant case and its decision may bring in 
the laws of the various states, it is suggested that counsel, having occasion to 
bring a Federal Employers’ Liability action in a foreign jurisdiction, ascertain 
the status of forum non conveniens in that jurisdiction. Such timely research 
will possibly avoid unnecessary expense, wasted time, and the barring of the 
action by the Statute of Limitations, due to the dismissal of the action on the 
ground of this new defense, forum non conveniens.*° 


CASE NOTE 


EVIDENCE—RULE REQUIRING AUTHENTICATION OF 
DOCUMENTARY EVIDENCE RELAXED IN THE CASE 
OF REPLY LETTERS 


A claim was filed against a decedent's estate for services rendered deceased and his family. The 
claimant alleged an express oral contract with decedent. The contract was to the effect that as long as 
she was able to work, claimant was to receive spending money from time to time; and that when she 
was no longer able to work, she would receive the balance due her in a lump sum. Compensation 
was to be based upon the “going wage”. The administrator denied the existence of the contract, and 
alleged that calimant had been paid in full. The testimony of the administrator's witness, wife of 
decedent was to that effect. Testimony of four witnesses, three neighbors of deceased and one 
gtocery store operator, established the facts that claimant had performed services for decedent and 
his family and had resided with them. The claimant's sister testified that she had received a letter 
on decedent's office stationery in reply to a letter which she had sent to him about ten days earlier. 
This reply letter, she said, was destroyed in a hurricane in Florida. The witness had no knowledge 
of the decedent’s signature except that it was on the reply letter. Without proof of demand upon 
the administrator to produce the first letter, the witness was allowed to testify, in detail, as to the 
contents of the reply letter. This testimony, with the testimony of the claimant, was the evidence 
upon which the probate court allowed the claim. At the time of trial in the district court, claimant's 
sister was not in the jurisdiction and her testimony before the probate court was read in evidence. 
The administrator objected to the portion of the testimony concerning the reply letter. Upon appeal 
to the Kansas Supreme Court, it was held that the testimony of claimant's sister was properly allowed, 
and that there was sufficient competent evidence to sustain the trial court’s judgment. In re Estate of 
Marcotte, 170 Kan. 189, 224 P. 2nd 989 (1950). 


Testimony concerning the content of the destroyed reply letter was allowed as an admission 
(4 Wigmore on Evidence (3rd Ed.) page 2 et seq.). The foundation for secondary evidence was 
laid by the witness’ testimony that the reply letter was destroyed (Roberts v. Dixon, 50 Kan. 436, 
31 P. 1083 [2893]). The requirement of authentication of documentary evidence is subject to an 
exception under the “well settled rule that a letter received in due course of mail in response to a 
letter sent by the receiver is presumed in the absence of any showing to the contrary to the letter 
of the person whose name is signed thereto. This is especially true where the letter is written on his 
business stationery. (22 C.J. 94; 20 Am. Jur. 196; First Natl. Bank v. Ford, 30 Wyo. 110, 216 P. 
691, 31 A.L.R. 1441).” (The quotation is from the court's opinion in the Marcotte decision.) The 
rule is stated in 7 Wigmore on Evidence (3rd ed.) P. 611; annotated in 9 A.L.R. 989; 17 L.R.A. 
(N.S.) 229; 20 Am. J. 956 and 196, 22 C.J. 94 and 908; and in 32 C.J.S. 609 and 908. Wigmore 
states the reason for the rule as follows: “Three circumstances evidence the letter’s genuineness. 
First, the tenor of the letter as a reply to the first letter indicates a knowledge of the tenor of the 
first. Secondly, the habitual accuracy of the mails, in delivering a letter to the person addressed and 
to no other person indicates that no other person was likely to have received the first letter and to 
have known its contents. Thirdly, the time of the arrival, in due course, lessens the possibility that 


n aid to such research is Barrett, The Doctrine of Forum Non Conveniens, 35 Cal. L. Rev. 380 at 388, 
385. no. a 41, which lists the states, with supporting decisions, that accept or reject the doctrine as of 1947. 
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the letter, having been received by the right person but left unanswered, came subsequently into a 
different person’s hands and was answered by him.” Upon examination of the authorities supporting 
the rule, and the citations of the court upon this point, it is found that the facts of the cases are 
significantly at variance with the facts of the instant case. 


The cases relaxing the rule of authentication may be factually grouped as to the presence or ab- 
sence of the writer in court, and as to the introduction of the letters as primary or secondary evidence. 
In most of the cases the writer was in court and the reply letters were offered as primary evidence: 
Scofield v. Parlin, 61 Fed. 804 (1894); Atl. Ins. Co. v. Manning, 3 Colo. 224 (1877); C.B. and 
Q.R.R. v. Roberts, 10 Colo. A. 87, 49 P. 428 (1897); Norweigian Plow Co. v. Munger, 52 Kan. 
371, 35 P. 11 (1893); Russell v. State Ins. Co., 55 Mo. 585 (1874); Natl. Acc. Soc. v. Spiro, 78 
Fed. 774 (1897); Grayville Water Works v. Burdick, 109 Ill. A. 520 (1903); Nichols Shephard 
Co. v. Ringler, 135 Iowa 181, 112 N.W. 543 (1907); Lyon v. R.R. Pass. Assur. Co., 46 Iowa 631 
(1877); Huber Manu. Co. v. Claudel, 71 Kan. 441, 80 P. 960 (1905); Louisville R.R. Co. v. 
O’Brien, 168 Ky. 403, 182 S.W. 227, Ann. Cases 1917 D. 922 (1916); Hicks v. Natl. Surety Co., 
169 Mo. App. 479, 155 S.W. 71 (1913); Thayer v. Schley, 137 App. Div. (N.Y.) 166, 121 N.Y.S. 
1064 (1910); First Natl. Bank v. Ford, 30 Wyo. 110, 216 P. 691, 31 A.L.R. 1441 (1923); Todd 
Protectograph Co. v. Wells-Fargo, 111 Misc. 282, 181 N.Y.S. 128 (1920); Helwig v. Aulabaugh, 83 
Neb. 542, 120 N.W. 162 (1909); Eveland v. Lawson, 240 Mass. 99, 132 N.E. 719 (921) often 
both the first and reply letters were offered in evidence. Central of Georgia v. Malone, 165 Ala. 432, 
51 S. 730 (1910); Consolidated Perfume v. Natl. Bank, 86 Ill. A. 642 (1900); Saunders Pub. Co. 
v. Emerson, 64 Mo. App. 662 (1896); Anstine v. McWilliams, 24 Wash. 2nd 230, 163 P. 2nd 816 
(1945). In several cases the writer was deceased or not in the jurisdiction but the reply letters were 
introduced: Kansas Pac. Ry. Co. v. Miller (writer deceased), 2 Colo. 442 (1874); Lancaster v. Ames, 
103 Me. 87, 68 A. 533, 17 L.R.A. (N.S.) 229, 125 Am. St. Rep. 286 (1907); White v. Tolliver, 
110 Ala. 300, 20 S. 97 (1896); Fisher v. Carter, 178 Iowa 636, 160 N.W. 15 (1916); Echerd v. 
Viele, 164 N.C. 122, 80 S.E. 408 (1913); Lewis v. Alexander 31 S.W. 414 (1895); McDonald v. 
Hanks, 52 Tex. Civ. App. 140, 113 S.W. 604 (1908); Gulf Ref. Co. v. Bagby, 200 La. 258, 7 S. 2nd. 
903 (1942); Reliance Life Ins. Co. v. Russell (deceased), 208 Ala. 559, 94 S. 748 (1922); Field- 
ing v. Iler, 39 Calif. App. 559, 179 P. 519 (1919); Williamson v. Davis, 74 Okla. 174, 177 P. 567 
(1917); Kindle v. First Natl. Bank, 46 S.D. 645 (1923) 195 N.W. 829; Dix v. Jackman 37 S.W. 
344 (1896); McAuley v. Siscoe, 110 Kan. 804, 205 P. 346 (1922); Lewis v. Couch, 179 Okla. 418, 
65 P. 2nd 988 (1937); State v. One Certain Buick Sedan, 209 Iowa 791, 229 N.W. 173 (1930). 
In the remainder of cases, the writer was in court and only secondary evidence of the contents of the 
reply letter was allowed upon a showing that the best evidence was not available: Campbell v. Wood- 
“a, Co., 83 Ala. 351, 3 S. 369 (1897); Eveland v. Lawson, 240 Mass. 99, 132, N.E. 719 


The courts have refused to apply the rule, where the reply letter is in answer to oral communica- 
tion, even though the purported writer is in court, and the letter was offered as primary evidence: 
Scholes Co. v. Oppenheim, 136 N.Y.S. 37 (1912). They have also refused application of the rule, 
where there is insufficient independent proof of the existence of the content of the first letter: Con- 
solidated Grocery Co. v. Hammond, 175 Fed. 641 (1910); General Missionary Sco. of German 
Baptist Etc. v. Real Estate Land Title & Trust Co., 134 Tex. 564, 136 S.W. 2nd 599 (1940); Kvale 
v. Keane, 39 N.D. 560 168 N.W. 74, 9 A.L.R. 972 (1918). Refusal to apply the rule has followed 
where the first letter was not offered, and there was no proof of its loss or notice to the party logically 
in possession thereof to produce it: Peter’s Branch of International Shoe Co. v. Jones, 247 Ky. 193 
56 S.W. 2nd 994 (1933); Linn v. N.Y. Life Ins. Co., 78 Mo. App. 192 (1899); Cook v. Augustus, 
201 Ill. App. 195 (1916). 


It is seen that the instant case does not fall into any of the above classifications of cases in which 
the rule was applied, since the writer was deceased, and only secondary evidence of the reply letter 
was offered. It does, however, appear to be in the category of cases, where there was no demand upon 
the person who would logically be in possession of the first letter to produce it in court. Although 
not many courts have discussed the possibility of rebuttal of the presumption raised by the rule, the 
cases do follow a pattern of possible rebuttal proof. This is mentioned incidentally in Scofield v. 
yee supra. The instant case does seem to contain an extension of the relaxation principle beyond 
precedent. 

Jog O. YOUNG, 3L. 
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BOOK NOTICE 


BANKRUPTCY AND ARRANGEMENT PROCCEDINGS, by John E. 
Mulder of the Pennsylvania and Wisconsin Bars and Leon S. Forman of 
the Pennsylvania Bar. Published by the Committee on Continuing Legal 
Education of the American Law Institute collaborating with the American 
Bar Association. 1951. $2.00. Pages 139. 


This is another in the group of concise, practical texts for general practioners being 
produced by the Committee on Continuing Legal Education of the American Law In- 
stitute collaborating with the American Bar Association.* All of the prior books have 
been unusually well received by the bar and this latest one should be no exception. They 
are produced at the lowest possible price, as a service to members of the legal profession. 


The book does two things. It is a procedural guide to the conduct of straight bank- 
ruptcy and arrangement proceedings, and it is a basic text on those two aspects of the 
Bankruptcy Act. Most general practitioners participate only occasionally in bankruptcy 
proceedings, and for them a handy, step by step of how to proceed, will be found most 
useful. 


The inclusion of material on arrangement proceedings is fortunate. Not many lawyers 
are aware of the fact the Bankruptcy Act provides for simple, informal machinery for 
rehabilitating unfortunate business enterprises. Individuals, partnersips and corpora- 
tions may, under Chapter XI of the Act, be salvaged and restored to solvency, rather 
than be thrown out of business and liquidated. These arrangements proceedings are 
clearly and simply explained. 


Intricate substantive aspects of bankruptcy law could not be covered in detail in a 
short work, but the book does provide an excellent summary in this respect, with appro- 
priate warnings where additional research is necessary. 


Up to date in every respect, the publication includes the 1950 amendments to the 
Bankruptcy Act, with special emphasis on the important Section 60, dealing with pref- 
erences. 


The general practitioner will find this book a most helpful addition to his library. 


—_—— 


*See 9 Journal B.A.K. 191-193 (Nov. 1950) for three previous notices. 
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Why Not? 


Some years ago this column suggested a sort of 
interneship for law students. At times the sub- 
ject has been referred to. Now in the Journal of 
the American Judicature Society appears an edi- 
torial from the Detroit News approving the idea. 
The only difference is that the year recom- 
mended is the one immediately after admission 
to the bar. The suggestion here was that a four- 
year course be required for admission to the 
bar with the third year one of study and prac- 
tice in an accredited law office where the stu- 
dent paid tuition the same as he would do in 
college and have personal attention and super- 
vision from a practicing lawyer. The News says 
“In these times the gap between the law school 
and professional practice and self sufficiency 
may be very wide. Quite a lot of know-how 
must still be acquired in one way or another to 
complete his (the student's) training. . . . It 
appears to offer a field for fruitful exploration.” 


Should We? 


This same Journal says that two-thirds of all 
practicing lawyers in the U. S. are solo lawyers, 
that is they practice alone, and the percentage of 
such is greatest in states like New York. There 
have been a lot of young lawyers admitted in 
the past two years and it would be interesting to 
know how they feel about their preparation for 
solo practice. Would it have made a great dif- 
ference if they had had interne training either 
before or after graduation or admission to the 
bar? Perhaps I am a little prejudiced for a year 
of office training was sandwiched between the 
second and third year of law school and which 
was of inestimable value. The only trouble was 
that this was in a common law state and the 
training wasn’t of so much value in Kansas. If 
you have any views on this matter this column 
will be glad to publish them. 


Internees Cont'd 


Since writing the above I have listened to an 
interesting discussion by some lawyers concern- 
ing the proposal of Edward L. Bryant of the 
Detroit Bar, which laid down a very carefully 
prepared set of rules and regulations for in- 
terneship, after admission to the bar. As a re- 
sult of that argument, in which others took all 





the parts, this conclusion has been arrived at: 
Interneship after graduation is not the best ar- 
rangement and only one reason is now assigned 


for that conclusion. If interneship is between 
the second and third year of law school and is 
made a part of a four-year course necessary for 
admission to the bar, such interneship gives the 
student not only the insight into actual prac- 
tice which he needs for solo practice but also 
fits him to get everything possible out of his 
fourth year study at law school. e year in a 
law office has opened up a vista of his needs 
and possibilities and by it he is prepared to know 
what he wants and to find it so that he may 
step out from the bar examination equipped for 
the battle which lies ahead of him. I hope you 
will pardon inadequate investigation of this sub- 
ject as Mr. Corrick says “stuff” must be in to 
meet the deadline of April 14. 


Ww 
Court Rules 


Promulgation of such rules seems to be a 
happy procedure in many jurisdictions. In the 
February issue of the Journal is a fine set of 
rules from a committee on court formality and 
dignity headed by Justice Robert T. Price. The 
results of the committee’s work show careful 
and understanding thought and attention. Rule 
6 is called “the keystone”, which is perhaps, a 
good description for it. The whole trouble with 
fixing rules for the state of Kansas bar is that 
we have at least three courts, entirely different 
from the remainder, viz. Sedgwick, Wyandotte 
and Shawnee counties. One of the great criti- 
cisms of courts is the delay and loss of time. 
Almost of necessity in these three districts there 
must be one division which can care for pre- 
liminary and emergency matters; also dispose 
of uncontested cases and agreed judgments, 
which may require some testimony, without un- 
due delay and interference with the other divi- 
sions. 

Ww 


An Answer 


Uniform rules could be followed in this state 
if we had a uniform system of district courts as 
suggested in this column some years ago. Briefly 
the suggestion was that the state be divided into 
six or seven districts, each with a presiding or 
senior judge whose duties would be general su- 
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pervision and assignment of judges and that he 
should have a certain number of other judges 
working with him who would be subject to 
assignment wherever most needed. That is a 
pretty brief outline of the plan. If adopted it 
would do many things besides make a uniform 
system of formality and dignity possible. It 
would do away with a few jurisdictions doing 
very little work while a few others handled a 
great majority of it. Also there would be much 
more uniformity in trial and preliminary work. 
There would be the advantage of consultation 
and clearance of problems between judges at 
district conferences. No matter what he may 
think, no judge is either super-human or in- 
fallible. 


He should welcome suggestions and help of 
others. Being more or less set aside from the 
practicing lawyer, he can never-the-less, without 
criticism or prejudice confer with a fellow judge. 
I dare to make these statements because of past 
experience. Only a trial judge knows what it is 
to sit there, all alone, with attorneys on both 
sides having had an opportunity to prepare; 
whose first duty is to a client, regardless of any 
high-flown argument about officers of the court, 
etc. The attorney is there to win under the rules 
and if he cannot win in the trial court, to win 
in the Supreme Court. The trial judge must sift 
the law, evaluate the evidence, standing 
alone render a decision as to motions, demurrers, 
etc., as to whether the case shall go to the jury 
and if so, under what statement of the law. I 
know of no more lonely or more important posi- 
tion than that of a trial judge. He must avoid 
even the appearance of evil. 


Something Arguable 


Now for a suggestion which will kick up a 
lot of nay, nays. It most courts there is a rule 
that if the defendant waives argument, then the 
argument is closed. I think that is an unjust 
rule. It deprives the jury of full analyzation of 
a case and causes the defendant or plaintiff, 
whichever loses, to feel that he has somehow 
been cheated. Also, believe it or not, jurors 
sometimes resent the rule. You may say that it 
gives one who is poor of speech an opportunity 
to thwart an orator. Not often does oratory have 
much effect on a verdict but cool, clear headed 
reasoning does. I still believe one-half the time 
should be charged to the plaintiff for opening 
but, from experience, that if the defendant de- 
sires to waive his time then plaintiff should 
have the remaining half of his time allotted to 
him. Trials should not be on the basis of wit or 
witlessness but fairness and justice. Now, what 
do you say? tt 


Morals 


Just where this idea came from would be hard 
to say. But it seems someone of authority said 
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in substance that we couldn't expect much higher 
standards of justice and morality in courts than 
in the community electing them. This is pretty 
hard to swallow. Now some judges drink and 
some get drunk, at home or away; others have a 
bad reputation with women; some have poor fi- 
nancial credit, etc. and etc. Let’s say as a col- 
umnist used to end his column: “We're all 
human at that.” However one may think about 
it and however one may look for excuses or dis- 
count conduct, this conclusion seems to stand 
out: “We have a right to expect a distinctly 
higher standard as regards morals and justice 
among our judges than the community electing 
them.” There are many reasons for this: First: 
Such a standard helps to elevate the general Bar 
and establish better public relationship. Second: 
A great group of young people, more than you 
guess, are influenced by judicial conduct. Third: 
If we can’t look to the judiciary, with all its 
training and experience, for justice and moral 
leadership have we not as a group lost one of the 
essentials of a successful democracy? Why spend 
money on better public relations if we can’t 
ourselves look up to our judges? Of course they 
are human; of course a wig or a gown does not 
make an outstanding citizen out of a sot, a 
gambler, or a crook. But the Bar, if it wishes, 
can weed out that kind instead of smiling or 
kowtowing to one such who assumes the ermine 
of truth, justice and morality. 


Justice in Action 


This happened in a state or commonwealth, 
far, far away on a bright day last October. It 
was in a court hearing domestic troubles. There 
was the cry and chatter of children and the 
“hush, hush” of mothers. The judge was young, 
hard boiled and yet kindly. He recognized pres- 
ent conditions, human frailties and the just de- 
mands of parenthood. Before him stood a man of 
perhaps thirty-five, with unquestioned marks of 
intoxicating liquor; a woman with three children, 
poorly clothed but clean and sweet. No lawyer 
appeared. “How much” asked the judge,” did 
this man give you last month for you and the 
children?” “About $17 Judge.” And how 
much does he make?” “Three dollars a day 
Judge. He’s a good man when he’s sober and 
we love him. Can’t you do something Judge.” 
“What have you to say, prisoner?” The de- 
fendant held his head and remained silent. “Yes 
Mrs. H I can do something. It will only be tem- 
porary but it will help you, sober him and give 
him another chance.” Then to the prisoner. 
“As for you I have only the law. You shall go 
to the farm or the rock-pile, whichever is in 
need of you and there you will work for your 
family. You will get your board free, also your 
room. Your family will receive $2.00 per day. 
After 30 days, if you can be a man and not a 
beast, you will go home with your family again 
and from then on it is your job to provide.” 
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There is a new firm in Topeka under 
the name of Hope and Shultz who are oc- 
cupying the offices formerly held by Nor- 
berg and Turney. They moved to the front 
of the building—makes all easy to see. 
H. A. Russell occupies the adjoining of- 


fice to Norberg and Turney, they are all 
at 532 Kansas Ave. 


Bill Norris of Salina was a Topeka vis- 
itor one day recently. I saw him only a few 
minutes then hurried on; think he said he 
was on his way to Kansas City. 


I went to Tribune one day to help Clem 
Wilson cuss out the natives, he must have 
had a forewarning as he had gone to Cim- 
arron. Andy Anderson had gone to La 
Mar, Colo., for a treatment for his ulcer. 
Life must be hard in the far west. 


Jerry Smith of Manhattan died in Oc- 
tober from some ailment he picked up in 
the service which necessitated several ma- 
jor operations. Hal Harlan and I sold his 
office equipment for Mrs. Dorothy Smith, 
his widow. 


Floyd Strong has opened an office in 
Topeka adjoining the Allen-Ascough of- 
fice at 701 Jackson. “Slew” as we know 
him hopes to specialize and practice be- 
fore the Corporation Commission. He was 
connected with the State Vehicular Dept. 
for many years. 


Hubert Peterson of the Penal Dept. of 


Internal Revenue has just advised me of 
his marriage to Miss Bonnie Hummel- 
gaard of Tonganoxie. You will remember 
Pete was at Yates Center for a short time. 
He says to all callers a cigar will be ex- 
tended. 


Lawrence Bengston is a newcomer to 
Salina, he acquired the law library formerly 
owned by Fred Perry of Kiowa and has 
moved it to Salina where he has opened an 
office in the National Bank of America 
Bldg. 


The Probate Judges of the State held a 
Convention at Emporia Monday and Tues- 
day, Nov. 20th and 21st. Judge Bill Parker 
seemed to be responsible for selecting the 
meeting place. Juvenile problems in re- 
lation to the Court was the main topic 
of discussion although some legislative 
changes were suggested and recommended. 


The Lyon County Bar held its monthly 
meeting at the Broadview in Emporia Sat- 
urday, Nov. 19th. I attended and had a 
good visit with the Bar. 


There seems to be an epidemic of mar- 
riages around Emporia, first Frank Eck- 
dall stepped out, then Jim Putman did like- 
wise, and not to be outdone by the younger 
members Judge I. T. Richardson married 
Mrs. Henry Ganse. The Judge had more 
to tell me about his new venture than did 
the younger men. Congratulations to all. 


I saw Bill Alward on the street one day 
recently in Kansas City, he looked like he 
was doing some Xmas shopping early. 

Bob Jones of Topeka fell on the ice and 
was home a week or so, hope he is better 
now. 


Ken Wilke of Topeka was a candidate 
for Mayor on the Citizens ticket. He told 
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me he had received a lot of encourage- 
ment, but I haven’t heard how he came out. 


The House Judiciary Committee was 
entertained one night at the Jayhawk Ho- 
tel in Topeka by Don Magaw of Osborne, 
he took all and sundry along to help get 
a pay increase for District Judges. I know 
they need it—hope it passed. 

Fred Carman has opened an office at 212 
West 7th in Topeka. I saw him recently 
and he is well pleased with the start he 
has made. 


John Crowther is the new County At- 
torney at Salina and has moved over into 
his new office, he is going strictly on his 
own. John seems to be greatly interested 
in the new job. 


The Junior Bar of Kansas held a meeting 
of its Executive officers at Wichita pre- 
sided over by Rex Neubauer of Liberal. 
Several committees were appointed. 


I understand Roy Cole and Lad Listrom 
have opened offices in Topeka on the 
Avenue somewhere in the 800 block. 


C. W. Helsel of Wichita made a month’s 
trip to California, returned about Febr. 
Ist. C. W. reports quite an interesting 
trip. 

Jake Moses and Joe Mermis have de- 
cided to devote their time to other pur- 
suits, Joe to being Mayor of Great Bend 
and president of the bank, and Jake, I 
assume, to raising cattle. He looked like a 
cow poke one night in the Zarah Hotel 
dining room, the hat and yellow shirt 
looked like cattle to me. 


Ed Moses of Great Bend has been called 
into service, reporting March 10th some- 
where in the east for regular duty which 
leaves Bob Blackburn and Tudor Hamp- 
ton to carry on alone. 


Hank Butler resigned the County At- 
torney’s office at Wichita and moved 
down town again with an office in the 
Orpheum Bldg., he says he likes the private 
practice much better. 

Bob Hudson went into the County At- 
torney’s office in Wichita as of March 1st. 
I think Bob likes politics. Clyde, his father, 
loved the game and did well for all con- 
cerned, the office and the taxpayer. 


Dick Woodward and I got into a dis- 
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cussion recently in Topeka, in answer to 
a question as to the lobbies. Dick opined 
everybody was represented but the tax- 
payer. The more I think of his answer the 
more. convinced I am that he is right. 


Claude Depew and the “Mrs.” are on a 
South American tour, so Bill Hook said. 
Ed and Alice Schroeder made what I as- 
sume is the same trip, left New Orleans on 
a banana boat for points south. I know they 
will enjoy the boat ride. 


There is a new firm in Topeka by the 
name of Dean, Dean, Caldwell and Quin- 
lan with offices in the Columbian Bldg., 
seems they announced it about six months 
ago but I just learned of it, sorry to be so 
late on this. 


Marvin Marktin with Leonard Levand 
are in the Union National Bank Bldg. 
Marktin taking the place of Harry Saums 
who went over with Cooper and Esco with 
offices in the Wheeler, Kelly, Hackney 
Bldg. in Wichita. 


Sam Mellinger of Emporia is joining 
forces with Clarence Beck and Lacey 
Haynes under the firm name of Beck, Mel- 
linger and Haynes. This should make Em- 
poria sit up and take notice. 


Tom Sullivan and his wife rode up from 
Wichita to Kansas City with me recently 
on the train, they were coming up to see 
a married daughter. Tom is just like a 
kid, he couldn’t sit still on the train but he 
had a lot of fun. 


Van Danner of Ellsworth has the world 
beat when it comes to getting junior part- 
ners. He told me a good one in Topeka 
one day recently at the Elks lunch table, 
seems Van has a row boat on Lake Kan- 
opolis, wherever that is, being a navigator 
of no small repute he bought a set of 
Maritime Law in 12 volumes and charged 
it ot the firm, the junior partner is in the 
army and as far as I know not interested 
in things nautical, nor anything at the mo- 
ment pertaining to law. Horace had bet- 
ter appoint an attorney to look after his 
interests. 


Bob Gale of Syracuse has shut up his 
new ofifce and gone with the F.B.I. head- 
quartering in Indianapolis, so his father told 
me recently. I assumed something had 
happened to help the remaining brothers 

















in Syracuse. Pearl Frazee is sporting a new 
red Mercury, looks like a fire wagon. 


Max Dice has built a new pumice brick 
office on a main corner of the town in 
Johnson City, one with living quarters ‘in 
the rear, with a stone wall around the 
estate, a patio and garage in the rear— 
one of the fussiest yet, looks like a Feudal 
Baronial estate, I mean it is big league 
stuff. 

R. J. Shetlar was in Colorado Springs 
the day I was in Johnson City. Lee Nord- 
ling is the new County Attorney and get- 
ting along exceedingly well for a young- 
ster. 


Bob Johnson has opened up in full 
bloom at La Crosse in the old Bill Russell 
office over the bank. Bob says he has had 
one case. Vern Weber has taken over the 
Weber Abstract Company since the re- 
tirement of his father a year ago. He is still 
the good natured boy he was ten years 
ago—stay that way Vern, it pays dividends. 


George Stallwitz of Wichita and Duke 
Meyers of Topeka had their heads to- 
gether one day recently, they both looked 
like big business to me. 


Lloyd Haag of Garden City is the proud 
father of a baby daughter born Febr. 23rd. 
Lloyd seems more settled, I assume father- 
hood has taken over. 


Judge Vance and Harrison Smith of 
Garden City were both in the hospital, 
Judge Vance for a threat of pneumonia, 
and Harrison for an operation. Both are 
reported doing fine and will be out in a 
few days. 


Jim Yoxall is in with Auburn Light at 


Liberal, another boy for Mrs. Thiede to 
raise. 


Dick Hickey and the firm of Liberal 
have moved again, this time for the better. 


The Vances were in Topeka the day I 
was in Liberal. Herb Hobble told me he 
had not married yet, must be a scarcity 
of women in Liberal. Get Kitty Vance to 
help out Herb, her influence is remarkable. 


I saw Frank Collins of Ulysses in John- 
son City trying to run down some one 
whom he apparently couldn’t find, anyhow, 
he tried. 


Anderson, Stice and Trail are the new- 
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est and largest little firm in Wichita, the 
boys are in the rear of the Chappel Mann 
Bldg. at 143 Water St. in Wichita. They 
have a newly remodeled office with all the 
latest fixings, modern furniture, and all 
that it takes to lure clients. 


Looks like Frank Theis of Arkansas City 
has moved up to the office of Price Sta- 
bilizer in Wichita with Larry Ryan. I 
haven’t seen Frank—this is grapevine. 


Charles Betsher, a new comer to Topeka, 
has opened an office in the Garlinghouse 
Bldg. 

Albert Kovas has opened up at 433 
North 5th St. in Kansas City, Kan. 


Kenneth A. Fleming has opened up at 
824 Kansas Ave., Topeka. 


I came in on the train from Lawrence 
with Bill Cole of Hutchinson who, by the 
way, attended the Institute at Lawrence 
held April 12th and 13th. He said a very 
good program was presented to about 30 
Kansas lawyers in the Law Bldg. at the 
University. 


L. A. Watson is associated with Jack 
Green at Wichita, offices in the Beacon 
Bldg. Jack is chairman of the Polio drive, 
at the moment is in New York City get- 
ting instructions on how to conduct the 
drive. 


Lee Bond along with the rest of the 
group of his organization including Mc- 
Naughton and Snyder are moving across 
the alley to the new Bank Bldg. which has 
recently undergone a face lifting job. The 
building they moved out of is the old 
Times Bldg., a land mark of the early days 
and is now being torn down to make room 
for a new hotel. The move was a con- 
venient one, the buildings being adjacent 
to each other with an alley between, a 
cat walk was erected through windows of 
each building and the offices just carried 
across. Lucien Rutherford also has had to 
move. 

Balie Waggener and Maurice O'Keefe 
of Atchison are both vacationing in Flor- 
ida. Tom Moxcey has taken a job with 
Huber Company in Borger, Texas. Bob 
Beuhler and John May have both reported 
for duty. 


Joe Brown of Washington made a hur- 
ried trip to St. Joseph, Mo., and Herb 
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Hyland took himself down to Topeka on 
a hospital deal the day I was in Washing- 
ton. 

Nels Ward of Belleville had an opera- 
tion at Mayo’s just after Xmas, he is out 
and going again after quite an unpleasant 
experience. 

Percy Collins of Belleville lost his father 
about Christmas time. Fred Swoyer has 
just been presented with a new daughter. 
I saw Judge Vance just a minute as he 
drove by in a car—didn’t get to talk to 
him. 

Fred Boyce of Minneapolis died in Jan- 
uary. Virgil Moen took over the office. 


Joe Payne has left the firm of Bodding- 
ton, Emerson and Boddington to establish 
his own office in the new Brotherhood 
Bldg. in Kansas City, Kan. 


Roy Jordan of the Beloit Jordans is now 
a member of the Ratner office in Wichita. 


Aubrey Bradley has gone to the army. 
While Aubrey serves the Uncle, Bob Cold- 
snow sits on the lid and keeps the firm of 
Bradley and Coldsnow going in Wichita. 


Buford Braley, my old stuttering friend 
of Kansas City, Kan., has joined up with 
a new association in the Huron Bldg. The 
association seems to be Roy Holliday, who 
by the way, is in the County Attorney’s 
office. 


Jim Snyder of Leavenworth with an- 
other friend of mine and myself took off 
for Port Isabel, Texas, about April 1st, 
the object of the trip was to Tarpon fish, 
the weather was so bad we did little fish- 
ing, however, we had a very enjoyable 
time both en route and while there we 
received a liberal education in the ways of 
an affluent lawyer and how they live. Jim 
knew all the answers. One night in Hous- 
ton we met Bill Knite who many of you 
will remember at K. U. He being in the 
swing of affairs took us to the Shamrock 
Hotel where we hobnobbed with McCarty, 
June Grayson and the rest of the Houston 
oil producers who in turn frequent the 
Cork Club. Bill Knite said he would be 
glad to see Dick Mullins, John Darrah and 
any other friend whom he knew at K. U. 
who happens to be around Houston. 
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Rod Henry of Garnett has been laid up 
in the hospital at Kansas City for over 
three weeks, just now getting out and 
around again. 


Karl Shawver of Paola also has had a 
month or better in a Kansas City hospital. 
He has some sort of an ailment in his 
knees that made it impossible for him to 
walk. He is better now, gets down to the 
office every day with the aid of a crutch. 


Clement Reed of Coffeyville has been 
confined to his home with a heart condi- 
tion for two months. He is out again and 
doing better. 


Cy Lamb of Coffeyville went to Hono- 
lulu with the Lions Club, will be gone a 
month or more. 


Elmer Columbia and wife of Parsons 
went to Claremore to take a bath, so John 
Markham said. I didn’t get the connection, 
it could be he built a house with no plumb- 
ing in it. I'll ask him the next time I see 
him. 

Joe Stryker of Fredonia has gone to the 
army, so I hear in Bartlesville where Joe 
had been with the City Service. 


Rex Culley has moved up to a Deputy 
Director of the Alcohol Beverage Com- 
mission. Bob Nicholson retired and went 
back to Paola to resume his private law 
practice. 


Mason Mahin is going over to the At- 
torneyship of the Highway Dept, Stan Tay- 
lor has gone to Washington with Andy 
Schoeppel. Wilbur Leonard goes up to 
Mason Mahin’s job on the Tax Commis- 
sion and Chuck Ward goes out of the Cor- 
poration Commission to the A.B.C., some 
changes have occurred in Topeka. 


Glenn Cogswell has moved in with 
Clyde Schenck and Frank Miller. Glenn is 
getting into the private practice after a 
term on the Probate Court. He has fixed 
up a nice new office with all new equip- 
ment ready to go. 


Bill Busch, in the Insurance Commis- 
sioner’s office, has been called to the army. 


John Corkhill is going over from the 
office of Allen and Ascough to the spot in 
the Insurance Commissioner's office. 
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